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FOREWORD

In the summer of 1942 when Professors B. D. Meritt and A. E. Raubitschek
suggested that I edit the still unpublished horos mortgage stones from the Athenian
Agora, I thought that I was undertaking a purely epigraphical task. The war inter-
vened before I had been able to do much more than assemble the squeezes then
available at the Institute for Advanced Study and make a start on decipherment.
In the summer of 1946 I resumed work on the project. It soon became clear that some
sort of commentary on the types of contracts publicized by these inscriptions would
-be necessary. At first I hoped that the commentary could be brief and that for fuller
treatment of the various problems it would be sufficient to refer to the writings of
such men as Hitzig, Schulthess, Beauchet, and Lipsius. After studying the novel
interpretations of Paoli and Meletopoulos, however, I realized that a re-examination
‘of all the evidence was essential. Their views may be erroneous, as I believe they
are, but these two scholars have successfully revealed on what shaky foundations
many of the earlier interpretations rest. Chapters IV-VII of the present work, there-
fore, are devoted to an analysis of dmofrkn, dmoriunpa, and mpdors émi Aoe, the
usual contracts employed by the Athenians when real property served as security.
Because of the nature of the evidence and the unorthodox theories of Paoli and
Meletopoulos these chapters are largely polemical. Nevertheless, I have tried to
present an intelligible exposition of each transaction as a whole, omitting only those
undisputed matters of detail which are adequately discussed in standard works on
Athenian private law.

The conclusions reached in Chapter VIII—Mortgage and Land Tenure—are in
flat contradiction to certain generally accepted notions about sixth and fifth century
Athens. In Part I of this chapter I have attempted to discover the date at which the
mortgage contract was adopted at Athens. I could find no evidence for the existence
of this transaction in Attica before the Peloponnesian War and only very few instances
of its use prior to the fourth century. This lack of evidence can partly, but only partly,
be accounted for by the nature of the extant sources. In Part II I have tried to find
a satisfactory explanation for this apparent late appearance of the mortgage contract
in Athens. This attempt naturally led to an examination of the Athenian system of
land tenure, for it is obvious that the fully developed mortgage cannot exist unless
real property is alienable. The results of this investigation were startling, for both
the evidence and the significant absence of evidence point to the conclusion that
Attic land remained inalienable until the old taboo on alienability was gradually
undermined by the terrific impact of the Peloponnesian War and the plague.

I realize that the subject matter of this book belongs to a field of research more
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appropriate for a trained jurist than for a general student of Hellenic antiquity. I
suspect, moreover, that my lack of formal legal training may have caused me to make
certain statements which, in the eyes of legal experts, will seem unprofessional and
possibly even naive. Nevertheless, in studying Athenian private law the novice has
one advantage which is denied to the professional. He can approach the subject free
from all preconceived notions derived from other legal systems. I have a suspicion
that this advantage is of some value, for Athenian legal institutions in the fifth and
fourth centuries were very flexible and can be interpreted, I believe, only by means of
contemporary Athenian evidence.

It is a pleasure to express my gratitude to those friends who have helped me
in the writing of this book: to Professor B. D. Meritt for inviting me to edit these
Agora inscriptions and permitting me to use all the facilities of the Institute for
Advanced Study; to Professor Paul Clement, the former editor, and to Professor
Lucy Shoe, the present editor of Hesperia, for many courtesies and helpful sugges-
tions; to Professor John H. Kent, who, while at Athens, took time from his own
researches to examine various horos stones for me; to Professor A. E. Raubitschek,
who, particularly in the early stages of this work, was the source of innumerable
stimulating suggestions; and above all to Professor Allan Chester Johnson. My debt
to him in all respects can properly be understood only by those who have had the
privilege of close association with him. '

Joun V. A. FINE

PrINCETON UNIVERSITY
May 1951
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CHAPTER 1

NEW HOROS MORTGAGE STONES FROM THE ATHENIAN AGORA

A
MIZ0Q3I5 OIKOT

1 (Plate 1). Fragment of Pentelic marble, found on January 14, 1936, in Section
T. The top and left side apparently preserve their original surfaces, but elsewhere
the stone is broken.
Height, 0.164 m. ; width, 0.065 m. ; thickness, 0.076 m. Height of letters, 0.013 m.
Inv. No. I 3280.
8po|[s xwpiov kai]
oixta[s dmoripnpa]

The type of contract recorded here is the subject of Chapter V.

The name of the deceased father—in the genitive case—was inscribed on line 3.
The restoration of several names is equally possible. In line 4 the demotic seems
assured. The names of the orphans also may have been inscribed, but, if so, all
recognizable traces of the letters have been obliterated.

2 (Plate 1). Fragment of Pentelic marble, found on April 21, 1937, in a modern
wall in Section ®@. The stone has been broken at the top, and a slight amount has
been lost from each side.

Height, 0.223 m.; width, 0.165 m.; thickness, 0.092m. Height of Iletters,
0.013 m.-0.018 m.

Inv. No. I 4759.

[6pos xwp]
[{o amore]
[#]7paro[s]
[A]wpo — — -

5 - wvo[s] ma
[{]18wr @uho
k\éos ka[i]
[@]cNdpyo

vacat
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Lines 4 and 5 should contain the name and demotic of the deceased father, but
the right half of line 4 has been so thoroughly worn and damaged that the traces
of the letters are almost illegible. John H. Kent, who was kind enough to examine
the stone for me, reads line 4 as follows: QPO/ AH. The line could be read as wpovuy,
but this seems to make no sense. The name of the father, of course, may have been
simply Adpos. According to Kent there are three possibilities for the first letter of
line 5. In order of descending probability they are kappa, chi, and upsilon. wvo[s]
suggests the genitive of a proper name rather than a demotic, but in this type of
document the substitution of the patronymic for the demotic would be most unusual
(but see 1.G., TI?, 2734, 2741, and No. 26, below ; also Chapter II, No. 24). The third
from the last letter in line 8 was obscure until Eugene Vanderpool, by removing some
cement which was adhering to the face of the stone, showed that it was clearly rho.

3 (Plate 1). Fragment of Hymettian marble, found on June 8, 1939, in a
cistern in Section BB. Parts of the top and bottom are preserved. The right edge is
broken and the left side, although preserving all the letters, is probably not original.
The back is rough, but the inscribed face is chisel-dressed.

Height, 0.175 m.; width, 0.175 m.; thickness, ca. 0.055 m. Height of letters,
0.009 m.-0.013 m.

Inv. No. I 5873.

émi Ileu [ Oudrjpov dp] 267/6
xovros [8pos xwpiov]
dmoripn [pa maudl]
Avripil[ov — ———]
5 Tpoféviw]
vacat

The letters are unusually neat for a horos inscription, but, even so, the stone-
cutter made an extra vertical stroke after the nu in line 4. The name of the archon
is certain, for no other archon’s name begins with the letters ITe. except that of
Peisistratos in the sixth century B. c. If [wadi] is correct in line 3, line 4 probably
ended with the demotic of Antiphilos. If [mawoi] is the correct restoration, the name
of the other child must have been cut either at the end of line 5 or in line 4 in place
of the demotic. It would also be possible to restore [mpowds] in line 3. Then lines
4-5 would presumably read: *Avripid[n Guvyarpi]| Ipoéév[ov demotic (?)].

4 (Plate 1). Fragment of Pentelic marble, heavily veined with greyish-green
quartz, found on June 8, 1939, in Section NN. The stone, which is broken on all sides,
is a very thin sliver.

Height, 0.105m.; width, 0.065 m.; thickness, 0.014m. Height of letters,
0.01 m.-0.015 m.
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Inv. No. I 5878.
[6po]s xw[piov]

[dmo]rip[npa]
... ]okhe[————] (genitive)
[7ra]ddi Ti[— - -] (dative)

5 [Alapw[rpéws]

Restoration of the names of the deceased father and the orphan in lines 3 and 4
respectively is undesirable since there are too many possibilities.

5 (Plate 1). Fragment of Pentelic marble, found on April 21, 1948, in Section
00. The top and right side are preserved, but elsewhere the stone is broken.
Height, 0.165 m.; width, 0.09 m.; thickness, 0.061 m. Height of letters, 0.01 m.-
0.02 m.
Inv. No. I 6107.
8pos
[x]wpio
[xa]i oikia
[s a]moripu
5 [4u]aros
[ma]idos
T A

ATIOTIMHMA IIPOIKOS,

6 (Plate 1). Fragment of Pentelic marble, found on October 10, 1938, in Section
BB. The back is rough-picked. The stone is broken on the bottom and the left side,
but the top may preserve its original surface. A slight amount of the stone apparently
has been lost on the right edge. v
Height, 0.13 m.; width, 0.13 m.; thickness, 0.04 m. Height of letters, ca. 0.011 m.
Inv. No. I 5579.
[é]mt K\edp[ xov] 301/0
[&]pxovros 8p[os]
[oi] kias mpoik
[0s a]moriun
5 [F’a _."‘“'_s_]xa _—
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The type of contract recorded here is the subject of Chapter VI.

If [paros] is restored in line 5, then the first letter of the wife’s name might begin
with the trace of a horizontal stroke which seems to be present before the chi. It is
also possible, however, since this inscription is not stoichedon and since mu occupies
a large space, that the horizontal stroke belongs to the sigma of [paro]s. In that case
the wife’s name would begin with chi, a common initial letter for a woman’s name.

7 (Plate 2). Fragment of Hymettian marble, found on November 22, 1938 in
Section EE. Parts of the top and sides may be preserved, but elsewhere the stone is
broken.

Height, 0.145 m.; width, 0.182m.; thickness, 0.078 m. Height of letters,
0.014 m.-0.02 m.

Inv. No. I 5629.

8pos
oikias
TPOLKOS
"ApxiNk[ne]
5 Me—e——

For the omission of dworipnua, compare I.G., II?, 2666, 2670, and see the dis-
cussion below in Chapter VI, p. 118, note 20.

8 (Plate 2). Fragment of Hymettian marble, found on March 10, 1939, in the
wall of a modern house in Section BB. The top and part of the left side are broken
away, but elsewhere the stone probably preserves its original surfaces.

Height, 0.15 m.; width, 0.19 m.; thickness, 0.05 m. Height of letters, 0.012 m.-
0.03 m. '

Inv. No. I 5698.

[po]s
[x]wpio
[7] poikds

vacat

For the omission of dmoriunua, compare the preceding inscription.

C
IIPASTS, EIIl ATSEI

9 (Plate 2). Fragment of Pentelic marble, found on May 17, 1932, in Section
ST. The back is rough-picked. Part of the top and right side may be preserved.
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Height, 0.084 m. ; width, 0.074 m. ; thickness, 0.047 m. Height of letters, 0.027 m.
(line 1) and ca. 0.016 m.
Inv. No. I 238.
[8po]s
[xwpiov kai] ol
[kiipaTos] me
[mpapévor é]
5 [#l Moe — — -]

The type of contract recorded here is the subject of Chapter VII.
For oikniparos, lines 2 and 3, compare 1.G., I1?, 2735. It satisfies the requirements
of spacing better than the word oikias which is usual in such documents.

10 (Plate 2). Fragment of blue-white marble, found on April 24, 1934, in the
mouth of the aperture in the round basin beneath the second Temple of Apollo Patroos
in Section OE (Compare Hesperia, V1, 1937, p. 83).. The stone, rough-picked behind,
is broken on all sides.

Height, 0.135 m.; width, 0.228 m.; thickness, 0.097 m. Height of letters, ca.
0.015 m.

Inv. No. T 1888

[8po]s oikias [me]
[wpa]pém[s émi]
[Moet — — — — — - ]

The letters are very crudely cut. The wide spaces between omicron and iota in
line 1 and between epsilon and nu in line 2 and the fact that the omicron is so much
out of line are probably to be explained by some imperfection which was present in
the stone when it was inscribed (compare I.G., I, 2676 and No. 15 below).

John H. Kent, who has examined this stone, comments as follows: “ There was
a line three, apparently, but the letters are rubbed off. Below this third line the
inscribed surface has been roughly picked off, and there are no further traces of
anything.”

11 (Plate 2). Fragment of bluish stone, probably granite, found on November
3, 1934, in Section O. The bottom and right side have been broken off, but the top
and left edge apparently preserve their original surfaces.

Height, 0.141 m.; width, 0.152m.; thickness, 0.047 m. Height of letters,
0.010 m.-0.023 m. »

Inv. No. I 2058.
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dpos

Xwpio[v]
mempap[évov]
[émi N ]doe[e -]

Line 3 was either erased or has been badly worn. At the lower right, part of the
word Moe seems to be visible, but it is strange that no other traces of a line 4 are
discernible.

12 (Plate 2). Two fragments of white marble, found on December 21, 1934, in
Section II. When fitted together, they form probably most of the original stone. The
inscribed face is pitted and worn, and the stone has been burned.

Height, 0.285 m.; width, ca. 0.32 m.; thickness, 0.044 m. Height of letters, ca.
0.013 m.

Inv. No. I 2251.

[8po]s xwpiov kai oikias
[men ] papévav émi M[oe]
mpo[u]os XX

M..=7. . AIKYPIQ

The readings of lines 4 and 5 have been checked by John H. Kent who has
examined the stone. He writes that in place of mu, line 4 might possibly begin with
lambda upsilon, while the last two letters of the line could be tau omicron. The most
reasonable restoration of these two lines seems to be:

If this restoration is correct, apparently we are to understand that the farm and house
were sold émi Moe as security for the dowry to M—and her kyrios, A—of Melite.
This interpretation would be strengthened if there were traces of the kappa in the
[k]ai and of an iota, the final letter in a woman’s name in the dative case, but in view
of the condition of the stone the absence of any sign of these letters is not strange.
Just before the space where the iota would be expected, there are certain marks which
on the squeeze and photograph look somewhat like sigma. Kent, however, states that
all that can be ascertained from the stone is that some letter had been cut there.

It should be remarked that there may have been other numerals after the XX in
line 3. That part of the inscription is badly mutilated ; possibly the line was deliberately
erased after the expiration of the contract.

This is the first occurrence on an Attic horos of the word kyrios (before mar-
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riage, the father or some male relative; during marriage, the husband). In horoi
from the islands, reference to the kyrios is common; e.g., I.G., XII, 7, 57-58
(Amorgos). For the use of the mpaos émi Moe contract as security for a dowry, see
the discussion in Chapter VII, pp. 162-163.

13 (Plate 3). Fragment of Hymettian marble, found on March 30, 1935, in
the destruction debris near the floor of the Polygonal building (L.R.) in Section II.
The top and back apparently preserve their original surfaces.

Height, 0.05 m.; width, 0.082 m.; thickness, 0.045 m. Height of letters, 0.01 m.

Inv. No. I 2728.

[émt — =% — — dp]xov[ros]
[8pos xwpiov] memp [ apé]
[vov éml Noet — — — — — — — ]

14 (Plate 3). Block of Hymettian marble, found on February 18, 1936, in a
modern wall in Section T. The surface is very badly weathered, but the stone probably
preserves roughly its original dimensions.

Height, 0.281 m.; width, 0.25 m.; thickness, 0.09 m. Height of letters, ca.
0.015 m.

Inv. No. I 3450.

[8] pos oik[ v mempa]
péve v émt Noe)
[l ———————-
[MT]aa[v]e[7]

X

vacat

For one horos serving as a marker for more than one house, compare 1.G., IT?,
2725. Inline 5 the only numeral now visible is X, but originally there may have been
others.

15 (Plate 3). Fragment of Hymettian marble, found on February 29, 1936,
on the ground near the foundations of a modern house in Section 3. Parts of the top
and left edge preserve their original surfaces.

Height, 0.108 m.; width, 0.113 m.; thickness, 0.028 m. Height of letters, ca.
0.016 m.

Inv. No. I 3647.

8pols oikias]
kal x[wpiov memp]
ap[évov émi N
olee——————— ]
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The fact that the chi in ’line 2 is out of line and smaller than the other letters is
probably to be explained by some flaw in the original stone (compare No. 10 above).

16 (Plate 3). Fragment of Hymettian marble, broken on all sides except the
left, found on March 6, 1936, in Section N. The left edge, although damaged, is
probably original.

Height, 0.115 m. ; width, 0.23 m. ; thickness, 0.172 m. Height of letters, 0.014m.-
0.025 m.

Inv. No. I 3682.

8pos kow [ pdvos]
[«]ai oiknu[atiov]
[mem ] p[ apévwv émi)
[Moe — — —— —— ]

Above the first line transcribed here there are certain marks on the stone which
could be traces of letters. Thus this inscription may have begun with an archon’s
name. Regarding line 3 John H. Kent, after examining the stone, writes in answer
to my query: “ The spacing favors the letter in the fourth letter space; hence I prefer
[mem ] p[apévar] to [dm]o[ripnual.”

The restorations in lines 1 and 2 can be supported by reference to I.G., IT*, 2742,
[8p]os oikias kai k[omp]|@vos, and to I.G., IT*, 2496, lines 9-12, where we find that a
group of men leased 70 épyaomipiov 70 év Tewpael kai 7|jv otknow Ty Tpoooboay avré|
Kol 70 oikmpudriov TO émi ToD Kompdvos els TOV dmavt|a xpdvov.

Epigraphically it would be equally possible to restore xém[pov] in line 1. A
" manure pile obviously can be of considerable value, but, since it would have been
so easy for either the creditor or the debtor to reduce its value through use, it seems
unlikely that it would have been employed as security.

17 (Plate 3). A slab of Hymettian marble, found on March 7, 1936, in Section
P. The inscribed face has a rough uneven surface, but the back is smooth-finished.
The stone probably preserves its original shape except for the surface break in the
upper right corner. .
Height, 0.18 m. ; width, 0.225 m. ; thickness, 0.055 m. Height of letters, 0.012 m.-
0.02 m.
Inv. No. I 3701.
épos xwpt[ov]
kal oikias [me]
mpapévns Alo]
di[e €l7[i A]ve[e]
5 o—=—=-—-- vacat ev
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For the singular ending of the participle, line 3, modifying two nouns, compare
I1.G., IT?, 2687 and 2701. Lines 4 and 5 are very difficult. John H. Kent, who has
kindly examined the stone for me, writes: ‘I don’t think lines 4-5 are erased. I think
the surface there was badly worn before engraving, and has been worn some more
since.” Concerning line 4 in particular he says: “I am not at all sure of the second
letter; if it is alpha, it is very crowded. Next comes the bottom left tip of a diagonal
stroke, then two empty spaces, then something that is either pi or 7. Then two more
empty spaces, then either dotted kappa or dotted iota sigma.” The restoration given
above diverges from what Kent suggests only by having three letters—e é—in his
two empty spaces and by substituting dotted upsilon sigma for his dotted iota sigma.
Since ’Ao¢dlys is an attested Attic name (P.4., 2666) and since the name of the
purchaser (creditor) can precede the expression émi Moe (I.G., IT?, 2722), the resto-
ration of line 4 can be considered as almost certain.

Line 5 may have begun with the demotic. The epsilon nu at the end is puzzling.
The only suggestion I can offer is that those letters should be connected with the
letters in the next line which follow the numerals. Kent reads those letters as oge\
which could be part of the name ‘O¢élas, but it is hard to explain the presence of
another name in this part of the inscription. The photograph seems to show an iota
before the lambda. Could we not have, therefore, at the ends of lines 5 and 6 some
form of the verb évodeirew? (In earlier inscriptions the simple verb was sometimes
spelled é¢e\-; cf. 1.G., I?, 91, line 3). In I.G., IT? 2762, the following expression
occurs: [8]pos| xwpiov Tipds| évodehopév|ns. In our inscription the verb may have
been abbreviated to év|ode\, or the appropriate ending may have been crowded into
the space at the end of line 6 and just below. If the verb was not abbreviated, probably
the form was év|ode [op|évwr], in agreement with the case of the numerals which, if
they had been written out in full, presumably would have been in the genitive. Even
if this restoration is correct, admittedly it does not explain why the verb évodeilew was
inscribed, for it seems merely to repeat the idea of indebtedness which is inherent in
the rest of the inscription.

18 (Plate 4). Fragment of Pentelic marble, broken on all sides except the left,
found on May 6, 1936, in the wall of a cesspool in Section 3. The inscribed face is
very much worn.

Height, 0.128 m.; width, 0.176 m.; thickness, 0.065 m. Height of letters, ca.
0.014 m.

Inv. No. 1 4134.

[8]po[s]
[o]ikias [ém]
Moe mer[pa]

[wlém[s--]
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In this inscription the usual order of the formula is reversed by placing the
participle after the words émi Moe.

19 (Plate 4). An unworked stone of Hymettian marble, found on June 1, 1936,
in Section P. It is probably complete except for the upper left edge of the inscribed
face.

Height, 0.33 m.; width, 0.28 m.; thickness, 0.08 m. Height of letters, 0.01 m.-
0.02 m.

Inv. No. I 4231.

[8po]s oikias kai ka
[7]m\etov kail ki
ov wempauévay

émi Moe Kadlim
5 wou dakypet: [P
vacat

A Kallippos Phalereus is mentioned in the great inventory of the priests of
Asklepios, 1.G., IT?, 1534 B, lines 244 and 246. This record covers the period from
Peithidemos, 267/6, to Diomedon, 247/6 (See W. K. Pritchett and B. D. Meritt, The
Chronology of Hellenistic Athens, pp. 32-34). If kamm\elov is to be translated as
“tavern,” it is interesting to note the association of a garden with it.

20 ¢ and b (Plate 4). Fragment of Hymettian marble, inscribed on two faces,
found on June 10, 1936, in Section KK. The stone is broken all around, but the
original dimensions may be roughly preserved.

Height, 0.11 m.; width, 0.12 m.; thickness, 0.045 m. Height of letters, 0.01 m.-
0.015 m.

Inv. No. I 4245 a and b.

Face a Face b
[8]pos oi[«] "Apiore[v]
[(]as me[mp] - os Tapyn[7]
(apérms —= -] [riov — = = -]
———ss - —m o

Face a is very rough and the letters are crudely cut. False strokes were made in the
two sigmas and in the pi of lines 1 and 2; also the epsilon was not completed. All definite
traces of line 3, which presumably was inscribed as restored, have disappeared. Iseeno
way of determining where the émi Moe was written; possibly it was omitted as in I.G.,
IT?, 2763 and 2764. The two sigmas in line 4 may belong to a proper name or may form
part of the word épavio{o}rals, misspelled as in No. 26 below. The latter possibility
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would explain why face b begins with a proper name in the genitive case. The
restoration, following the usual formula (compare 1.G., IT?, 2699), would then be:
[épavi]o{a} [rals Tols pera] *Apiorw[v]os. Since the first line of face @ is preserved,
’Apiore[v] must have constituted the first line on face b. The trace of a horizontal
mark at the top left of face b is puzzling. To assume that it is the tau of perd, thus
postulating an elision of alpha, is hazardous, since such an elision, I believe, would be
without parallel in this type of document. This mark, however, is probably a nick in
the stone rather than part of a letter. It is possible, of course, that a considerable
portion of the bottom of the stone has been lost. In that case, line 1 of face b might
be the continuation of a second document which began at the bottom of face a.

In answer to my query about line 2 of face b, John H. Kent, after examining
the stone, writes: “ The third letter could be epsilon or gamma; the fourth, lambda,
alpha, or delta; the fifth, rho or beta; the sixth, tau, epsilon, sigma, or gamma. Fol-
lowing this are two upright strokes that seem to belong to an efa.” (Italics mine).
The restoration of the demotic Gargettios, therefore, seems certain.

21 (Plate 4). Fragment of Hymettian marble, broken on all sides, found on
January 25, 1937, in Section X.

Height, 0.13 m. ; width, 0.135 m. ; thickness, 0.057 m. Height of letters, ca.0.015 m.

Inv. No. I 4468.

P
[- — we]mp[ apévor — ]
——«kal ‘Hp — —
— — Oupa[rddn — -]
5 $pdrpafi——— -~ ]

There are too many unknowns in this inscription to permit certain restorations.
There seems to be no way to determine how much of the stone has been lost on both
sides. Consequently the p in line 1 could belong either to dpos or apiov. Presumably
kal oikias, or its equivalent, was also inscribed, but there may have been no ém Moe
(compare No. 20). Before and after «ai, line 3, proper names apparently were
inscribed. The demotic in line 4 seems assured; a dative plural ending might be
preferable. Line 5 is puzzling. The usual expression is ¢pdrepo rois perd: and then
a proper name in the genitive case (compare I.G., IT* 2723), but here we obviously
have the dative singular (or plural) of ¢pdrpa.

22 (Plate 4). Fragment of Hymettian marble, found on March 22, 1938, in
Section ¥. The top and bottom, except for minor fractures, may preserve their original
surfaces, but elsewhere the stone is broken. The inscribed face is badly battered and
worn.
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Height, 0.22 m.; width, 0.155 m. ; thickness, 0.055 m. Height of letters, 0.02 m.-
0.03 m.
Inv. No. I 5357.
8pos [xwpiov]
[«]ali oikias mem]
[pa]péve[v émi]
[Moet —————— ]

John H. Kent has examined the stone and he assures me that the last preserved
letter in line 3 is omega and not omicron.

23 (Plate 5). An irregularly shaped slab of poor quality Hymettian marble,
found on March 29, 1938, in Section ¥. The front is roughly dressed with a toothed
chisel, and the back is rough-picked. The edges are irregular, but, except for minor
fractures, the stone is intact.

Height, 0.26 m.; width, 0.275 m.; thickness (maximum), 0.063 m. Height of
letters, 0.014 m.-0.024 m.

Inv. No. I 5376.

8pos oikias
mempaéy
s émi NMoe
760 Sjpoe T

5 &uKepapéw
v XXX

Until the discovery of this inscription, I.G., IT*, 2670 was the only 8pos mortgage
stone extant which recorded a deme as one of the contracting parties. In that docu-
ment an estate was established as security for the restitution of a dowry of one talent.
The excess value of the estate was mortgaged (vmékerrar) to a tribe (Kekropis), a
genos (the Lykomidai), and a deme (Phlya); see below, Chapter VI, note 100.
According to the Agora inscription, the deme Kerameikos had made a loan of 3000
drachmas to the mortgagor, receiving as security a house which was subject to
redemption by the debtor.

Demes possessed considerable amounts of real property which they were accus-
tomed to let to lessees (compare 1.G., I1?, 2492). From the accruing rents, from the
tax known as 70 éykrnruéy, and from fines they derived the major part of their
revenues. The money not needed for current expenses they would frequently lend
at interest on good security as illustrated in the present inscription. A typical pro-
cedure is given in I.G., IT?, 1183, a decree concerning the administration of the
revenues of the deme Myrrhinous, where it is stated in lines 27-29: éav 8¢ r[un 8¢]|e
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dpydpiov, Savellew Tods iepéa[s] dfioxpeiwt ém[i xwpinw]|e 4 oikiar ) ovvowkiar kai pov
ép[w]rdvas. For the financial affairs of the demes, see B. Haussoullier, La Vie
Municipale en Attique, Paris, 1884, pp. 62-79; Schoeffer in R.E., 5. v. Afjuo, pp. 17-20.

24 (Plate 5). Fragment of Hymettian marble, found on May 31, 1938, in
Section ¥. Part of the left edge may be preserved, but elsewhere the stone is broken.
Height, 0.115 m.; width, 0.13 m.; thickness, 0.035 m. Height of letters, ca.
0.02 m.
Inv. No. I 5507.
[8pos xwpi]
ov me[mpap ]
évov — — — —

Apparently the name of the purchaser preceded the émi Moe as in No. 17 above,
or possibly the émi Moe was omitted as in I1.G., I, 2763 (compare No. 20 above).

25 (Plate 5). Fragment of grey stone, found on March 30, 1939, in a modern
wall in Section BB. Part of the top may preserve its original surface, but elsewhere
the stone is broken away. .

Height, 0.145 m. ; width, 0.16 m. ; thickness, 0.058 m. Height of letters, 0.014 m.-
0.025 m.

Inv. No. I 5748.

[8po]s xw[pt]
[ov]memp[a]

[n]évov [mp]
[o]uds — — —

The bottom of the stone has probably been lost where the wife’s name, the
formula éni Moe, and the value of the dowry were presumably recorded. Compare
I.G., II*, 2681, and see the discussion of this type of document in Chapter VII,
pp. 162-163.

26 (Plate 5). Two fragments of Hymettian marble, found on June 17, 1939,
in the wall of a modern house in Section NN. When fitted together, they form most
of the original stone, although parts of the top and left side have been lost.

Height, 0.25 m.; width, 0.20 m. ; thickness, 0.07 m. Height of letters, 0.012 m.-

0.022 m.

Inv, No. I 5881.
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First Hand
[8plos [xwpiov]
[kai oi]x[o]médo[v]
[me] mpapévar
[ér]i Moe H
5 A Al

k't

vos Barijfev
vacat

Second Hand
XHHH

5 [é]pavio{o}rals 7[0]
[¢]s nlelra Bhemaio[v]

A glance at the photograph of this inscription will show that it is a difficult one
to read. After prolonged study of the squeeze and photograph, since I was still in
doubt about certain letters, I appealed once again to John H. Kent. After examining
the stone carefully he reached what I believe is the proper explanation of some of
the peculiarities and difficulties—namely, that the stone is a palimpsest. He writes:
“ You note that in the first three lines, and down to AYSE| in line 4, the letters are
all the same kind. They are scrawly, out of line, and on the whole pretty awful, but
at least they are consistent in two respects: first and most important, they are cut
with fairly deep and very thin strokes—the letter-cutter has used a thin and very
sharp blade; second, they are all approximately the same size, within a millimeter or so.
Following the word AYSE| , however, the lettering changes character. Letters are all
at least twice as clumsy as before, twice as wide, twice as high. Also they are much
shallower than before, and broader—the engraver has used a thicker and a blunter
cutting tool. This second hand takes up with the numerals of line 4 and goes all
through lines 5 and 6.”

The following comments are based on, or quoted directly from, Kent’s letter,
unless stated to the contrary.

Line 4. Under the cross of the chi there is visible part of an upright stroke cut
by the first hand—probably part of the numeral H. [I cannot detect this stroke either
on the squeeze or in the photograph.]

Line 5. The first preserved letter is rho (second hand), but within the loop of
the rho is visible a letter—probably delta— (first hand). “ The third letter, nu (second
hand), has been cut on top of another delta, and between this nu and the following
jota (second hand) is a very clear iota which was cut by the first hand. At the end
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of the line, following the sigma (second hand), is something that I read 7, but I am
not sure which hand cut it.”

Line 6. At the left edge there is a tip of a horizontal stroke (second hand)—
possibly belonging to a tau or a sigma. Then alpha (?) (second hand?)—I[restored
as mu in my transcription above]. “ The next space has a very clear kappa, cut by
the first hand, with heavy strokes by the second hand above and below it—.” Then
tau (second hand). “It is followed by an alpha (second hand) in whose right
diagonal there is preserved part of a vertical stroke by hand number one. The next
space is the worst mess of all. As I read it, hand number one cut a tau, but it is
surrounded by crazy circular strokes by hand number two — ——. The only reading I can
get out of the second hand is an uncial delta — — —, possibly the letter should be read ¢,
but I think 8 is impossible.” [As stated below, I question Kent’s interpretation here.]
Next comes probably the right diagonal of lambda, alpha, or delta (mu, unlikely),
then epsilon and pi (second hand), then alpha or delta (second hand), iota (second
hand), and, at the edge of the stone, gamma or tau. [As stated below, I question
Kent’s interpretation concerning the gamma or tau.]

Line 7. Kent believes that this whole line was engraved by the first hand.

If Kent is right in recognizing this inscription as a palimpsest, as I believe he is,
the documents recorded on it can probably be explained as follows. Originally the
property was sold éni Moer for a sum which no longer can be identified in full. The
name of the creditor (vendee) was written on line 6—possibly beginning at the end
of line 5. Kent believes that the first letter in line 7 is iota. I suggest that it is nu
and that in vos we have the ending of a patronymic. Patronymics are very unusual
in such documents, but I.G., II?, 2734 and 2741 (cf. No. 2, above, and Chapter II,
No. 24) are examples. At some later period the same (?) property was again sold
émi Moe—this time to some eranistai. The same horos stone was used to record the
transaction, and, since the wording through Moe (line 4) was still applicable, the
words were left unchanged. The new amount and the new creditors were engraved
over the former lettering, which was somewhat erased. In line 6, I have restored
the name Blepaios despite the fact that Kent thinks beta is impossible here. Phi,
however, makes no sense, as he readily admits. Kent believes that the last visible
letter in line 6 is gamma or tau, but in the photograph and even more so on the
squeeze an omicron seems to be discernible. Possibly the gamma or tau which he saw
was a remnant of hand one. The name Blepaios is well attested for the middle of the
fourth century B.c. (P.4.,2876).

If the Blepaios restored in this inscription was from Bate, that would probably
explain why the demotic inscribed by the first hand in line 7 was not erased.

27 (Plate 5). Fragment of blue limestone, found on April 4, 1947, in Section
00. The stone is broken on three sides, but the right side, except for chipping, may
represent the original surface.
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Height, 0.12 m.; width, 0.10 m. ; thickness, 0.045 m. Height of letters, 0.01 m.-
0.014 m. Inv. No. I 5970.
[pos xwp]io.
[mempa] pévo
[émi N]Yo[e]
- — =1 Ava
5 [¢w]o[r]ifw]
Above line 1, as recorded here, an archon’s name was probably inscribed. In line
4 the iota almost certainly is the last letter in the creditor’s name and ’Ava—the
beginning of the demotic. If the sigma in line 5 is correct, then, since there is one
letter space between it and the iota, Anaphlystios must be the demotic.

D
IIPASTS,

28 (Plate 5). Fragment of Hymettian marble, found in the period January
16-21, 1939, in Section NN. The stone is broken on all sides, although parts of the

top and the bottom may be preserved. ‘
Height, 0.167 m. ; width, 0.143 m. ; thickness, 0.039 m. Height of letters, 0.006 m.-

0.014 m. Inv. No. I 5639.

NN LA oV =
EWTAT(J%‘PA

L H P P
ANA

No. 28
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It is hard to make an accurate drawing of this inscription because certain strokes
may be merely dents in the stone rather than parts of letters. Of the preserved letters
only two, I believe, are really questionable: the iota at the end of line 2 and the eta
at the end of line 7. The first letter of line 8 which looks somewhat like an omicron
in the photograph appears as an almost certain omega on the squeeze. Although the
major portion (including parts of the top and the bottom) of this document has been
preserved, restoration is very difficult because the formula and the transaction recorded
appear to be unique. This very uniqueness, naturally, makes restoration and interpre-
tation particularly desirable. Consequently, with great hesitation and many doubts
I submit the following restoration and commentary.

[8po]s oixias m[e]

[mpa]pévns Aufo]

[7tp ?]or Meherel

[rn]ds s éveyim[oe]
5 [dpaBléva Tob épdvov]

[r0D 7]evraxoaiodpldy]

[rov] minpdrpia An

[porP€]ws 8y Suef

[éNOm:] '

vacat

Before proceeding to a detailed commentary on this inscription, I should make a
few general remarks on the principles of restoration I have tried to follow. The first
two lines suggest that about three letters should be restored in each succeeding line
at the left edge. Certainty in this matter is impossible, however, since the inscription
is not stoichedon and since the length of lines on horos stones is frequently irregular.
The stone probably had a slanting fracture on its upper right side when it was
inscribed. This assumption would explain why down to line 6 the lines extend
progressively further to the right although in no line is it necessary to restore more
than two letters at the right edge. The restoration of line 8 is somewhat dependent
on the length of the woman’s name of which the first two letters are preserved at the
end of line 7. I have assumed that the stone (at the time of inscribing) came to a
point at the end of line 6 and then fell away sharply to the left. Consequently, it has
seemed unnecessary to make any restorations at the ends of lines 7 and 8. Since the
letters in line 8 are rather widely spaced, it is reasonable to believe that the letters
EA@HI formed part of a line 9 rather than that some of them were crowded into the
end of line 8. If we assume that the stone did not fall away to the left after line 6,
then it might be possible to restore the relative pronoun o before the first preserved
letter of line 7 and also (not so probably) the copula éori at the beginning of line 8
(the woman’s name having been completed in line 7). Although the restoration of
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these two words might make the Greek a little smoother and although such phraseology
would be natural in view of the definite article in line 5, the restoration given above
seems preferable to me from an epigraphical point of view. The sense, however,
would be the same in either case.
; The inscription, as restored above, can be translated as follows: Horos of a house
sold to “ Diotimos "’ of Melite, for the price of which he has pledged his deposit (pay-
ment, contribution) in the five hundred drachma eranos loan. “ Demo ” is plérétria
until the loan shall have expired.

Commentary

Lines 1-3. The restoration of these lines can be considered certain except that the
name ““ Diotimos " is given merely exempli gratia. The dative singular ending omicron
iota rather than omega iota is uncommon, but an example of this usage can be seen in a
horos inscription from the year 315/14 (see below, Chapter II, No. 17, line 13). It
should be noted that no émi Moe. was inscribed. Hence, this document publicized not
a mortgage, but a sale (cf. I.G., II?, 2763-2764; also Chapter II, No. 28, below, and
possibly Nos. 20, 21, and 24, above).

Line 4. Although [éyy¥]ns is epigraphically possible, [miu] s seems necessary because
of the general context. At the end of the line, after the eta, John H. Kent, who
kindly examined the stone for me, thinks there is an empty letter space. This may be
correct, but, to judge from the photograph, the stone is sufficiently worn there so that
traces of a letter could have been obliterated. Even if the suggestion is accepted that
the word ended with eta, the letters éveyvy must be an abbreviation for a verb form
rather than for, e. g., éveyvpris (an impossible spelling), because the first word in
the next line is apparently in the accusative case. This can only be explained by assum-
ing that éeyvn represented a verb. The aorist form, #yyin[oe], would be more
normal, but the verb is sometimes treated as a compound, as it is here (cf. Liddell
and Scott, A Greek-English Lexicon, new ed., 1925-1940).

Lines 5-6. Epigraphically the restoration of a proper name—e. g., [Kiu]wva—is most
suitable. Such a restoration, however, is subject to serious objections: (1) The lack
of an identifying demotic. (2) The difficulty in explaining the genitive—rod épdv[ov].
(3) The peculiarity of emphasizing that the surety had 500 drachmas involved in an
eranos loan. Was this the only evidence for his financial soundness? The restoration
[kow]&va makes sense as far as translation is concerned, but it seems inexplicable that
a surety should be identified only by the appellation “ partner.” The context appears
to require a word meaning “share.” The most plausible suggestion I can offer is
[dpaB]@va—sometimes written with a single rho (see Liddell and Scott, op. cit.).
It is true that the basic meaning of dppafBév is ‘ the earnest,” i. e., part-payment of
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the price in advance (see most recently, Fritz Pringsheim, The Greek Law of Sale,
Weimar, 1950, pp. 333-429), but it may be legitimate to assume that the word could
also signify more generally the ideas of deposit, payment, contribution, etc. Such a
meaning, at any rate, would make sense in this inscription. According to this inter-
pretation, then, “ Diotimos,” who had bought the house on credit, guaranteed the
payment of the price to the vendor by pledging his contribution in an eranos loan. An
eranos loan, as is well known, was a “ friendly ” loan, presumably with no interest
charged. It usually was a joint loan by several persons to a needy friend (for a dis-
cussion of eranos loans, see Th. Reinach in Daremberg et Saglio, D. d. 4., s. v. Eranos,
pp. 805-808; Beauchet, IV, pp. 258-271; Lipsius, pp. 729-735; E. Ziebarth in R.E.,
s.v. "Epavos, pp. 328-330). In the inscription under consideration each of the lenders
(including ““ Diotimos ) had apparently contributed 500 drachmas. A parallel to
the wording of lines 5-6 can be found in the register of dowries from Mykonos (Syll.*,
1215, lines 1-11). There it is stated that Sostratos had furnished his daughter with
a dowry of 1300 drachmas. Of this amount 1000 drachmas were & 7ét épdvar
7[6v] | mevrakociodpdxpawt, dv ovvéhefer *ANeikMds, ob pereix[ev] |KaM\oraydpas. Pre-
sumably Sostratos had lent to both Alexikles and Kallistagoras 500 drachmas each, or
possibly, since Sostratos and his father agreed, if necessary, to help the son-in-law
exact the repayment of the loan, we are to understand that father and son each had
lent 500 drachmas. It is interesting that in both the Mykonos and the Agora inscrip-
tions the money placed in the eranos loans was used to guarantee a future obligation.
In the Agora inscription, the 500 drachmas which “ Diotimos " had put in the eranos
loan may have been equal to the full amount he had agreed to pay for the house, or
they may have represented only the balance due after an initial down payment.

Lines 7-8. These lines are difficult and exceedingly interesting. To begin with, I
should remark that if the form—8p[dx]|[mov] had been abbreviated to 8pay. (cf.
1.G., IT?, 2758, line 3) or to 8p., there would be space to restore another word. The
word mAnpdrpia occurs here, I believe, for the first time. It is certainly to be inter-
preted as a feminine form of the masculine noun mA\npwris; cf. koppwris—roppdrpia,
épavioiis—mpoepaviorpia. (1.G., 1I°, 1292, line 23). I\npwrfs means one who fills
out or completes, and is used technically of one who contributes to an eranos loan—
mApwmis épdvov; cf. Demosthenes, XX1, Against Meidias, 184; XXV, A gainst Aristo-
geiton, 21; Hyperides, Against Athenogenes, 9. Presumably, then, in this inscription
wAnpérpa signifies a female contributor to an eranos loan. Consequently, the fol-
lowing letters—AH-—are probably the initial letters of her name. For the purposes of
this discussion we may call her “ Demo,” although epigraphically a longer name might
be preferable. Her name was recorded to identify the loan. When a person took the
initiative in soliciting contributions to an eranos loan for a needy friend, the loan
apparently was called after the name of the initiator (cf. Aeschines, II, On the False
Embassy, 41, and Hyperides, Against Athenogenes, 11; see Lipsius, p. 731).
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It is strange to find that a woman was a contributor to an eranos loan, but the
word wAnpdrpia seems to demand this explanation. Since there is no reference to
“Demo’s ” kidpuos, presumably she was not an Athenian citizen. She may have been
a metic—possibly a hetaira. In [Demosthenes], LIX, Against Neaira, 30-32, we are
told how the hetaira Neaira collected an eranos for herself. This “ Demo ” may have
belonged to an eranos society. Such associations had female members (cf. 1.G., 1T,
2354; 2358) ; in one inscription (I.G., I1%, 1292, lines 23-25; 29-30), there is mention
of a Nikippe who held the office of wpoepaviorpia. The Agora inscription is certainly
concerned with an eranos loan, but, of course, that loan could have been granted by
members—including a woman—of an eranos society. The term wAnpdrpia, however,
has reference to the loan, not to the society. It is true that Reinach, op. cit., p. 806,
and Beauchet, IV, p. 259, note 3, claim that the expression, mAnpwris, used in con-
nection with eranos loans, was borrowed from eranos associations. Their references,
however, are to the m\pwrai épdvov, mentioned above, who were contributors to a
loan. To the best of my knowledge, there is no evidence to connect the term wAnpwris
with the eranos association.

Since wA\nppwrjs means a contributor to an eranos loan, it may be possible to
reinterpret certain inscriptions which have always been explained as referring to
eranos societies. I1.G., II%, 2721, reads: [8pJos xwplo we|[n]papévov<s) ém Moel
Aewxdper mAnporel|[k]al avvepanarais| XXX, Since mAnpwris is the technical word
for a contributor in an eranos loan, it seems to me that the natural translation for
this document is: horos of a farm sold with right of redemption to Leochares the
contributor and his associates in the eranos loan. These men may or may not have
been members of an eranos society, but certainly there is nothing in the inscription
to compel us to recognize them as such. If it is possible—or even probable—that this
document recorded the security offered for an eranos loan, how should we interpret
such inscriptions as 1.G., I1I*, 2699-2701, 2719, 2722, 2743, 2763, 2764, and those
transcribed in this book: Nos. 20 and 26, above, and Chapter 11, below, Nos. 14 and
28?7 Three of these inscriptions almost certainly refer to eranos societies. 1.G., IT?
2763 (cf. 2764), reads: Spos xwpio me|mpapévo épalviorais Tois| perd, Kal\[i]|rélos
HH|HHAA. Unless we assume that the words émi Moe were carelessly omitted, the
statement that property was sold to eranistai seems to preclude the possibility that
these men were contributors to an eranos loan. In I.G., II?, 2701, it is recorded that
some real estate was sold ém Adoe to an individual, to Aexadiorais—kai dmoriunp|a
épanarals 7ot [s] | perd Oeomeifovs| ‘Ikapuds. The linking of these eranistai with two
other creditors, one being some sort of association, inclines one to recognize the
eranistai as members of an eranos society. The other inscriptions, however, leave
room for doubt. The formula, in those cases where it has been sufficiently preserved
not to be questionable, is: dpos xwpiov mempauévov émi Moew épaviorais Tois pera A.
Such documents certainly can be explained as referring to eranos societies. The person
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mentioned after the preposition perd, then, is to be thought of, presumably, as the
leader or president of the association. In view of the interpretation of I.G., II?, 2721,
suggested above, however, it seems possible to me to translate épaviorals Tots pera A
as “ the lenders in an eranos loan associated with A.” A, therefore, would be the
mAnpwrjs—the initiator of the loan and the person after whom it was called—, while
his associates in the loan—épariorai—would be the equivalent of the ovvepaviorai.

Lines 8-9. The first preserved letter in line 8 is either omicron or omega; the photo-
graph suggests the former, whereas the squeeze strongly favors the latter. After
the sigma there is an unexplained blank space. John H. Kent writes that no letter
was ever cut there. A probable restoration for the first half of the line is [€]ws dv.
If this is correct, then the following letters presumably are the beginning of a verb
in the subjunctive. Since the sense of lines 7-9 seems to be—"‘ Demo ” is plérotria for
the duration of the loan—, and since the horizontal stroke at the end of line 8 probably
belongs to a zeta, xi, or tau, I suggest, exempli gratia, the verb form 8ef|[éfmi]. The
restorations offered for lines 8-9, I realize, have no counterpart in any preserved Attic
horos stone, but, as stated above, this inscription is unique. The nearest parallel for
these lines which I have been able to discover occurs in a manumission document
from Chaeronea in Boeotia (1.G., VII, 3376, lines 10-11) : &ws dv 7éhos Ad| By 6 €pavos.
The meaning of lines 7-9 in the Agora inscription is clear, I believe. The plérotria
“Demo ” was the initiator .of this particular eranos loan which, accordingly, was
identified by her name. At the expiration of the loan “ Demo ” presumably would be
the person responsible for seeing that the other contributors recovered the money
which they had subscribed. Since the 500 drachmas which “ Diotimos” had con-
tributed were pledged to pay for the house which he had bought on credit, it was
necessary that this information about the plérétria “ Demo ” be included in the notice
of the sale.

In conclusion it will be well to summarize the results which have emerged from
my interpretation—admittedly somewhat speculative—of this interesting, but per-
plexing document. (1) The inscription publicized not a mortgage, but a sale on
credit. Throughout his book on The Greek Law of Sale, Pringsheim emphasizes that
in a Greek sale ownership was not transferred until the full price had been paid. In
the transaction recorded by the Agora inscription, ““ Diotimos ” had agreed to buy
the house and presumably had taken possession. Since he had not yet paid the price
and, consequently, had not acquired ownership, the horos stone was set up to notify
any third party that the vendor still retained ownership and would continue to retain
ownership until “ Diotimos,” after recovering the 500 drachmas which he had contri-
buted to an eranos loan, paid the price in full. (2) A woman could contribute to an
eranos loan. Since “ Demo ” was designated as wAnpdrpia, presumably she was the
initiator of the loan, the person after whose name it was called, and the person
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responsible for seeing that the other contributors recovered the money which they
had subscribed. (3) Since in this inscription the term @wAnpdrpia is employed in con-
nection with an eranos loan, it seetns probable that in I.G., 1%, 2721, the wpdos émi
Noe creditors—Aewydper TAnpwrel kai ovvepaviorats—were fellow contributors in an
eranos loan rather than members of an eranos society. It has always been uncertain
whether in Athens an eranos loan was ever guaranteed by security (cf. Lipsius, p.
733, note 209). If the suggestion about I.G., IT?, 2721, is correct, it is clear that the
borrower in an eranos loan sometimes offered security by selling émi Mdoer some real
property to the lenders. Presumably the borrower remained in possession and, since
the loan was a “ friendly "’ one, paid no interest on his debt. The creditors, however,
since they had acquired ownership of the property through the mwpdos émi Moe, were
protected in case the debtor did not pay back the loan at the stipulated time. The
inscriptions listed above (p. 20) with the formula—8pos xwpiov mempauévov émi Nioe
épaviorals Tols pera A.—can also, like I.G., IT%, 2721, probably be interpreted as record-
ing security offered to contributors in an eranos loan rather than to members of an
eranos association.

E
TYPE OF CONTRACT UNCERTAIN

29 (Plate 6). A slab of Hymettian marble, found on February 1, 1935, in
Section N. Although the top and both sides are battered, the stone probably preserves
roughly its original shape.

Height, 0.28 m. ; width, 0.18 m. ; thickness, 0.07 m. Height of letters, ca. 0.018 m.

Inv. No. I 2339.

8pos
About 4 lines erased
X

The erasing was so thorough that any restoration of the surviving traces of
letters is probably impossible. This stone may have been used to mark a boundary as
I.G., TI%, 2562, or it may have been a mortgage horos. The amount of the numeral
and the very fact that trouble was taken to eradicate the inscription would lead one
to believe it was a mortgage stone. In either case it is a good illustration of the custom
according to which frequently only the surface intended to bear the inscription was
smoothed, while the bottom was left unfinished, presumably for insertion in the ground
(see Chapter III, p. 45).

30 (Plate 6). Fragment of Pentelic marble, found on February 15, 1935, in
the cellar wall of a modern house in Section II.
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Height, 0.207 m.; width, 0.128 m.; thickness, 0.053 m. Height of letters, ca.
0.017 m.
Inv. No. I 2441.
--38[--]
s ‘Epxt[éw]
s

This stone was reported as having its right side preserved. It seems more prob-
able, however, that what remains of the rough left side is the original surface and that
the right edge was cut away when the stone was used for some new purpose. Two
considerations, namely that the inscription ends with what is presumably a demotic
(compare No. 4 above), and that the bottom of the stone was left rough, probably
for insertion in the ground (compare No. 29), suggest that this is a fragment of a
horos mortgage stone.

31 (Plate 6). Fragment of Hymettian marble, broken on all sides, found on
April 25,1935, in Section N.
Height, 0.165 m. ; width, 0.15 m.; thickness, 0.053 m. Height of letters, 0.015 m.-
0.02 m.
Inv. No. I2817.
[8pos — — krA.—]
MHH’A[#]
oM\ [0]8[dpwe] ?
Kvéad [ nraset]

In the space immediately below the numerals there are certain traces which might
have been letters. It seems probable, however, that only three lines were ever inscribed
on this fragment and that the wide space between the preserved lines 1 and 2 is to be
explained by some original defect in the stone—possibly the indentations in the
present fragment (compare No. 10 above). An Apollodoros, son of Apollodoros, of
Kydathenaion (P.4., 1426) is known from a tomb inscription (I.G., 1T, 6562)
assigned to the second or first century B.c. The name Apollodotos, of course, could
equally well be restored. The proper name and demotic have been restored in the
dative case on the assumption that this is a wpdos émi Moe inscription.

32 (Plate 6). Fragment of Hymettian marble, found on May 26, 1939, in
Section NN. The stone was roughly tooled. The right edge may be original, but
elsewhere the stone is broken.

Height, 0.12 m.; width, 0.13 m.; thickness, 0.042 m. Height of letters, 0.01 m.-
0.02 m.

Inv. No. I 5851.
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[8po]s épyao

[mpt]wv 76V

[ dvoi] koBoun

[pév]ov kai [av]
5 [8pa]wdd[wy — -]

This stone was originally reported as showing traces of letters above line 1.
The squeeze and the photograph, however, reveal nothing definite. If there were
letters above the present line 1, it is necessary to assume that two lines have been lost
from the top of the inscription—a space sufficiently large to hold the formula ém
—————— dpxovros.

33 (Plate 6). Fragment of whitish limestone, found on April 16, 1947, in
Section 00. The original top is preserved, but elsewhere the stone is broken.

Height, 0.095 m.; width, 0.133 m.; thickness, 0.045 m. Height of letters, ca.
0.015 m.

Inv. No. I 5971.

[8po]s ovvoikia[s]
2THIMN
T\

This is almost certainly a horos mortgage stone, but it is too fragmentary to
permit satisfactory restoration. The final letter in line 2, which I have written as [7,
could be gamma. The trace of a vertical stroke at the right edge, then, would belong
to another letter. Possibly in line 3 we should understand TX. If so, the apartment
house was mortgaged for at least 7000 drachmas.

ADDENDUM 1

UNPUBLISHED EPIGRAPHICAL MUSEUM INSCRIPTION

o (Plate 6). E.M. 12867.
Height of letters, 0.015 m.-0.02 m.
8pos xe[p]
[¢]ov kal oik|[{]
[a]s mempa[p]
[évw]v ér[i]
5 [Moe———-]
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UNPUBLISHED INSCRIPTION FROM THE KERAMEIKOS AREA

b (Plate 7). Permission to publish this inscription, of which a squeeze is avail-
able at the Institute for Advanced Study, has kindly been granted by Dr. John
Threpsiades, Director of the Acropolis, Athens, Greece.

Height of letters, 0.015 m.-0.02 m.

hé[pos]

Xwpio

mETPa,

pévo

The letters, arranged stoichedon, are unusually neat for a horos mortgage stone.

The presence of the spiritus asper is uncommon in such inscriptions (cf. Chapter
III, p. 49). The words émi Moee may have been inscribed below line 4, or this docu-
ment may have publicized a sale rather than a mortgage (cf. No. 28, above; see also
Chapter III, note 5).

ADDENDUM 1II

The following two horos stones from the Agora have been published previously
in Hesperia, but without photographs. They are republished here in order to make
the photographs available and, in the case of the second, to offer a different restoration.

a (Plate 7). Hesperia, 111, 1934, p. 65, no. 58 (B. D. Meritt). Pentelic marble.
Part of the top and left side is preserved. ’
Height, 0.16 m.; width, 0.11 m.; thickness, 0.065 m. Height of letters, 0.023 m.
and 0.013 m.
Inv. No. I 273.
op[os]
dmor [ ]
pazos [ .. ]

5 fe ———

This is one of the few horos mortgage stones from the Agora or elsewhere which
were inscribed by a skilled stone-cutter. After the first line the letters are arranged
stoichedon. As Meritt remarks, the wording was probably similar to that of I.G., I,
2653. The failure to mention the property designated as security is unusual.

b (Plate 7). Hesperia, II1, 1934, p. 65, no. 57 (B. D. Meritt) ; Hesperia, X1,
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1942, p. 313 (A. E. Raubitschek) ; Hesperia, X1I, 1943, pp. 163-164 (S. Dow and
A. H. Travis).
Hymettian marble. The top is damaged and the right side is broken away.
Height, 0.139 m.; width, 0.195 m.; thickness, 0.07 m. Height of letters, ca.
0.013 m.

Inv. No. I 293.
élml -~ — - - - dpx]
ovros 8pos o] ikias E]
ulédve Tn[— — — -]

[A]Ke>keré<wds m[aibi]

5 [a]moripnp[a]
vacat

The restoration of the archon’s name in line 1 has caused great difficulty. A
definitive answer to the problem, I believe, is impossible. Meritt, the original editor,
tentatively suggested Chairondas, Raubitschek proposed Simonides, and Dow and
Travis argued for Phanomachos. With the photograph herewith published as a con-
trol for the reading of the squeeze, I thought that Kleomachos might be a possible
restoration. John H. Kent, however, to whom I appealed for help, writes as follows:

“Line 1. I fear that your restoration doesn’t look possible from the stone. I read
the following: First letter the bottom of an epsilon, followed by two empty letter
spaces. Then a letter that could have been kappa, but more probably chi, then a faint
diagonal stroke that could belong to anything, then an upright (or rather the bottom
of it), then iota, then a curious curved stroke that could be the bottom of an omicron,
then a space, and last a slanted stroke that could belong to alpha or lambda (delta
not possible). On the whole, I think the best reading would be é[wi] Xapio[v] d[px]
but I don’t guarantee it.”

In the four centuries from 500 to 100 B.c. only two archons by the name of
Charias are known, one for the year 415/14, and the other, an obscure figure, who is
assigned to the year 164/3 by W. K. Pritchett and B. D. Meritt in The Chronology of
Hellenistic Athens, p. XXIX. Either date would be surprising for this inscription,
for the former would make it by far the earliest dated horos mortgage stone, while
the latter would place it almost a century after the inscription bearing the name of
Lykeas, ca. 259/8, the latest dated horos mortgage stone known up to the present
(see Chapter II, No. 27). Dating private documents of this sort by letter forms is
extremely hazardous (cf. Chapter III, pp. 48-50), but, since W. S. Ferguson has
shown that the practice of including the archon’s name on these horos stones did not
begin until 315/14 under the regime of Demetrius of Phalerum (see Chapter III,
pp. 53-54), the year 415/14, I believe, can safely be eliminated as a possibility for
this inscription. The year 164/3, admittedly, is suspiciously late, but is not impossible.
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The matter, then, must be left with the statement that an able epigraphist, after
examining the stone itself, considers Charias to be the most probable restoration.

Previously w[powds] has been restored in line 4; #w[adi] obviously is equally
possible. The name in lines 2 and 3, then, would have to be that of the orphan son.
The restoration as given above has the advantage of making the lines of the inscrip-
tion more consistent in length. If #[powds] is restored, then the name in lines 2 and
3 would have to be that of the wife. Raubitschek’s restoration [®wo]|vu(é)ve is
attractive, because of the known connection of a woman of that name with a Dekelean
family, but it makes line 2 suspiciously long. A preferable suggestion might be
[K\] |vp<édve, a name attested at Athens in an inventory of dedications to Asklepios
from the year 340/39 (1.G., IT? 1533, line 11). }

Concerning line 3, Kent believes that m is preferable to nur, a reading suggested
as a possibility by Dow and Travis. Kent writes: “ The horizontal stroke seems to
have been intended to touch the left vertical. Notice that the top stroke of the . ...
[unquestioned] T comes nowhere near the iota that precedes it.”

As is evident from lines 3 and 4 the stone-cutter had an unexplained predilection
for eta rather than for epsilon. The omega in [A]<e>kehé<wds seems to be a compound
of omicron, rho, and omega.

Werner Peek, Ath. Mitt., LXVII, 1942, p. 163, has reached the same conclusion
about restoring this inscription as that offered above except that he believes the
archon should be [Xawp]dv[8ov]. His restoration of the father’s name in line 3—
Ty [Médov]—should be considered exempli gratia.



CHAPTER II

PREVIOUSLY PUBLISHED HOROS MORTGAGE STONES

The previous chapter was devoted to the editing of thirty-five new horos mort-
gage stones, all but two of which were found in the excavations of the Athenian
Agora. In this chapter I have attempted to give transcriptions of, or references to,
all other known inscriptions of this sort. Chapters I and II together, therefore, pro-
vide a corpus of all the horos mortgage stones which I have been able to discover.
For the large number of these inscriptions published in I.G., IT?, and I.G., XII, it has
seemed sufficient to give the proper references without repeating the texts. For those
published elsewhere, I have presented the texts and brief descriptions and, where
necessary, a few comments.

I

ATTICA
1.G., 1T, 2642-2770 *
MIZOQ3I3 OIKOT

1 and 2. Hesperia, 111, 1934, p. 65, nos. 57 and 58. For the texts, see above,
Chapter I, pp. 25-27, Addendum II, a and b. It should be noted that the assignment
of these two inscriptions to this type of contract is uncertain.

3. Hesperia, X, 1941, p. 52, no. 14 (B. D. Meritt). Photograph. Pentelic
marble. Broken slightly on all sides. Athenian Agora. Inv. No. I 3031.

Height, 0.16 m.; width, 0.151 m.; thickness, 0.05m. Height of letters, ca.
0.012 m.

[3p]os xwpl[i]
[o]v kai oiki
[a]s amorp
[1#]paros

-5 [a]idt ®uhok
[éovs]

1I.G., 112, 2631-2632, although not mortgage horoi in the usual sense, should be mentioned.
These two identically worded inscriptions, erected probably simultaneously by an association
termed Eikadeis, state that no one should make any kind of contract (ovuBdAAew) on the xwpiov
concerned. An ordinary horos mortgage stone, since it publicized an existing lien, gave warning
to a third party of the encumbered status of the property. These two inscriptions apparently gave
public notice that no member of the association was allowed to encumber any part of the common

property.
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4. Ath. Mitt., LXVII, 1942, p. 35, no. 38 (Werner Peek). Grey limestone.
Width, 0.35 m. (only dimension given). Fine letters of the second half of the fourth

century.
Height of letters, 0.022 m.-0.025 m.

8pos xwpiov amo
TUL)LATOS TAL

\ ~ 3 4
ot rots Evfukpd
Tovs "Epxiéws

5. Ibid., no. 39 (Werner Peek). Grey limestone, broken on the right side and
the bottom. Peek speaks of clumsy letters of about the middle of the fourth century.
The squeeze, however, reveals unusually neat letters for a horos mortgage inscription.
Found at Liopesi.

Height, 0.23 m.; width, 0.295 m.; thickness, 0.06 m. Height of letters, ca.
0.015 m. ‘

8pos xwpio dmor [ tunp]
a Tuyoxpdros I aa]
nés ol

Peek apparently did not realize that this stone, which had been overlooked by Kirch
ner, was originally published (somewhat inaccurately) by N. Kyparisses in Apy.
Aelr., X, 1926, Hapdpmpa, p. 76, no. 24.

6. °Apx. Aer., XIV, 1931-1932, Hapdprua, p. 31, no. 2 (I. Threpsiades).
White marble. Faint letters. Found at Eleusis.
Height, 0.35 m. ; width, 0.24 m.; thickness, 0.03 m. Height of letters, ca. 0.015 m.

8pos xwpt[o]v
amoTiyupaT

os oy TIvl
o81hov Paln

5 péos

Threpsiades read lines 2 and 3 as dmoriunpa 7| [of]s—, but the squeeze shows clearly
that the reading should be as given above.

ATIOTIMHMA IIPOIKOS,

7. Hesperia, X, 1941, p. 54, no. 18 (B. D. Meritt). Photograph. Pentelic
marble. Broken on the left side and the bottom. The first four lines, which have been
erased, contained a mpdos émi Moe inscription (see below, No. 14). On the lower

half of the stone, the following inscription was engraved. Athenian Agora. Inv. No.
11978.
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Height, 0.128 m.; width, 0.195 m.; thickness, 0.041 m. (both inscriptions).
Height of letters, 0.006 m.-0.01 m. (both inscriptions).

[émi Kau]pipov dpxovros 308/7
[8pos o]ixtas mpoikds am
[oriun]pa Zipdhe

8. Hesperia, Supplement VII, 1943, pp. 1-2, no. 1 (A. E. Raubitschek). Photo-
graph. Hymettian marble. The top and most of the left side are preserved. Found

in the area of the Pnyx.
Height, 0.189 m.; width, 0.29 m.; thickness, 0.05 m. Height of letters, 0.013 m.

' 8[p]os oikias amore[Tip]
nuévys mpowos E[ip7?]
vew "Avriddpov Aev|kovou]
éws Bvyarpt X dpaxpdv]

5 8owt whéovos dfia é[Tunb]

1 "Aylaoriper dmwéke[irai]
HH xai Tedvpaios HHJ . . . ]

FHRFL kal émi Tols af .ot ]

See the discussion of this inscription below, Chapter VI, p. 141.

9. AJ.P., LXIX, 1948, pp. 202-203, no. 2 (D. M. Robinson). Photograph.
Stele of white marble, complete except for chipping. The lower part of the stone was
left rough. Found at Anavyso.

Height, 0.28 m.; width, 0.29 m. (max.); thickness, 0.06 m. Height of letters,
0.01 m.-0.015 m.

8pos

Xwplo : dmo

TuipaTo

s Tmmoorp
5 dreimpo

wos MHH

vacat
The numerals are difficult to read, but Professor Robinson, who has studied the stone,
squeezes, and photographs, feels certain that 5200 is the correct amount.

10. Hesperia, XIX, 1950, pp. 23-24 (D. M. Robinson). Photograph. Com-

plete rectangular stone of rough schist, rather micaceous. Much of the surface not
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smoothed, in particular the upper and lower right-hand corners. Found at Dionysos
(ancient Ikaria).
Height, 0.195 m. ; width, 0.475 m. ; thickness, 0.290 m. Height of letters, 0.01 m.-
0.02 m.
8pos xwpiov kal
oikias dmoriumpua
mpokos Pavopdyer Kmjowvos

éx Kep XXX

ITPASTS, EIII ATSEIL

11. Hesperia, VII, 1938, pp. 93-94, no. 14 (B. D. Meritt). Photograph. Rough
fragment of Pentelic marble, broken on all sides. Athenian Agora. Inv. No. I 1117.
Height, 0.133 m.; width, 0.209 m.; thickness, 0.031 m. Height of letters, ca.
0.011 m. '
8pos xwpio[v]
mempapuévov
émi Moe: [FH

Kipow Iifet

12. Hesperia, X, 1941, p. 53, no. 16 (B. D. Meritt). Photograph. Fragment of
Hymettian marble, broken on all sides except the bottom. Athenian Agora. Inv. No.
I 1455.

Height, 0.176 m.; width, 0.132 m.; thickness, 0.055 m. Height of letters, ca.
0.02 m.

[8]p[os xwpi]
[o]me[mpau]
[€]vo ér[i NY]
[o]e: XH ———

As the original editor states, the bottom of the stone was left rough, but I believe
there are traces of a fifth line—presumably containing the name of the creditor
(vendee).

13. Ibid., p. 54, no. 17 (B. D. Meritt). Photograph. Irregular fragment of
Hymettian marble, broken slightly on the left and right sides, but elsewhere the stone
probably preserves its original dimensions. Athenian Agora. Inv. No. I 1973.

Height, 0.205 m. ; width, 0.215 m. ; thickness, 0.063 m. Height of letters, 0.014 m.-
0.026 m.
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8pos
[ot]kias mempauérm[s]
éml Moe
XM
vacat

14. Ibid., p. 54, no. 18 (B. D. Meritt). Photograph. This inscription, which
was slightly erased, was written above the inscription transcribed above, p. 30, No. 7.
The lettering of the two documents is very similar.

[émi An]lunrpiov dpxov 309/8
[os 8p]os oixias mempap

[évns] émi Moe: FHH

[épa]viorals

15. Hesperia, XIII, 1944, pp. 16-21 (D. M. Robinson). Photograph. Hymet-
tian marble, almost complete except at the bottom. Probably found at Marousi.
Height, 0.19 m.; width (max.), 0.18 m.; thickness, 0.03 m.-0.04 m. Height of
letters, 0.01 m.-0.02 m.
8pos xwplo
wempapuéy
0 émi Moe[]
kal oikias
5 XX ®uoxm)
pove "Afpo
vel Beoxhe
[¢] "AGuovei

16. A.J.P., LXIX, 1948, pp. 201-202, no. 1 (D. M. Robinson). Photograph.
A rough stone, but probably preserving approximately its original dimensions. Letters
badly cut. Found near Sounion.
Height, 0.30 m.; width (max.), 0.245 m.; thickness, 0.05 m. Height of letters,
0.015 m.-0.02 m.
dpos xwpio
Kol oikias wemp
apévov émt A
voer Puhobé
5 wu Ppeappi
we X[
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17. Ibid., pp. 203-204, no. 3 (D. M. Robinson). Photograph. A fine stele of
Hymettian marble, broken somewhat at the upper right and lower left corners. Red

paint remains in almost all the letters. Found at Vari.

Height, 0.59 m.; width, 0.24 m.; thickness, 0.06 m. Height of letters, 0.008 m.-

0.02 m.

10

émi Tlpa
&uBovlov

apxovros

o s
0posS OolKLa

s Kkail xwpiov
Kal oikias THs
év doTel mew
papévov émi
Moe XXX
Mwijowv ‘AN
ael Mmoo
YAwe ‘ANal
Xapivor ‘AN
ater

vacat

315/14

18. Ath. Mitt.,, LIX, 1934, p. 42, no. 4 (Werner Peck). Brown limestone,

almost complete, tapering towards the bottom. Found in Herakleion.

Height, 0.30 m. ; width, 0.20 m. (at top), 0.11 m. (at bottom) ; thickness, 0.055 m.

Height of letters, 0.015 m.

8pos xwplov
Kal oikias
mempapéy|w]
v émi Mo [e]
Ayvodipfo]
¢ kal ovvey
yunrals
XXX

19. Ath. Mitt., LXVII, 1942, pp. 35-36, no. 40 (Werner Peek). Limestone

fragment, broken or damaged on top, bottom, and right side.

Height, 0.17 m.; width, 0.17 m. ; thickness, ca. 0.05 m. Height of letters, lines
1-5, ca. 0.017 m.; line 6, ca. 0.014 m.
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8pos x[wpio]

meTpapuéy

o émi Moe

Edfvpév[e]
5 MHHHH

Edwvvp[et]

Peek believes that line 6 was inscribed at some later time.

20. Ibid., p. 36, no. 41 (Werner Peek). Bluish limestone, broken at bottom:.
Height, 0.185 m. ; width, 0.14 m. ; thickness, ca. 0.07 m. Height of letters, 0.01 m.-
0.015 m.

8pos xwpio

mwempapévo

émi Moe Ev

Té\ov ék Ke

5 papéov
M

This stone, overlooked by Kirchner, was first published in *Apx. Ae\r., XI, 1927-1928,
Hap., p. 51, no. 163, by Kyparisses who, according to Peek, incorrectly read the
creditor’s name Ed|réAww as Ed|rpdwri. The name Eutelon seems to occur here for
the first time in Attic prosopography.

21. Werner Peek, Kerameikos. Ergebnisse der Ausgrabungen. 111. Inschriften,
Ostraka, Fluchtafeln, Berlin, 1941, pp. 19-20, no. 19. Photograph. (Photograph also
in Jahrbuch, Arch. Anz., 1940, p. 336). Bluish limestone, probably complete. Fine
letters.

Height, 0.32 m.; width, 0.22 m. Height of letters, 0.02 m.-0.022 m.

[-4
8pos xwp
Vé \ 3 7
tov katl oiki
as wempa
pévoy é
\ 4
5 @ Moe

XX

vacat

Peek transcribes the inscription as having 5 lines, but the photographs show clearly
there were 6 lines as given above. This inscription was also transcribed by T. J.
Dunbabin in J.H.S., LXIV, 1944, p. &0.

22. Ibid., no. 20. Fragment of bluish limestone (?), broken on the right side
and the bottom.
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Height, 0.14 m. Height of letters, 0.02 m.

8p[os xwpt]
o we[ mpapé]
vo [émt Noe]
Ilp — — — =
5V
The pi rho in line 4 could be the beginning either of a proper name or of the word
mpowkds. Cf. No. 25 below.

23. Ibid., no. 21. Irregularly shaped stone of Hymettian marble, broken on the
top, elsewhere complete. Put together from 10 pieces. Photograph.
Height, left side, 0.20 m. ; right side, 0.38 m.; width, 0.46 m.; thickness, O. 095 m.
Height of letters, ca. 0.02 m.
[8pos xwpiov 7T€]
[7mpapévov émi M]
[a'e:, 7&1 etvu Ava.'yvp]
aciow [P kard Tas oww
5 ﬂnkag ai ketvrau mapa.
Ipwréa "Eénkéorov
’Avakaiel
vacat

The dative case of the demotic, line 4 ([®v\]|aoiw: equally possible) makes it almost
certain that this stone recorded a mpdous émi Moe or a dmofijkn (cf. No. 26, below)
contract.

24. ‘EMwpud, VIII, 1935, pp. 223-228 (Ch. N. Petrou-Anagnas). Photograph.
Whitish-yellow limestone, complete except for slight chipping. Found a little to the
west of Kalyvia Kouvara.

Height, 0.51 m.; width, 0.32 m.; thickness, 0.06 m. Height of letters, 0.017 m.-
0.029 m.

8pos xwplov
Kkal oikias mem[p]
apévay émi \
[V]oe Aloxihwe
5 Auphidov TIp
 oomahtiw: XX
XHHAAAA:
ara ovvbika[s 7]
[a]s kepévas ma
10 pa 7ols feopo[f]
érais
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25. ToAépwr, 111, 1947-1948, p. 133, no. 10 (G. D. Androutsopoulos). Frag-
ment of stone found at Marathon (Arnos) on November 12, 1932. Careless, shallow
letters.

Height, 0.24 m.; width, 0.26 m.; thickness, 0.19 m. Height of letters, 0.02 m.-
0.04 m.

[8p]os xwpio[v]
mwempapé [vov]
émi Moea
[pot]kos — — —

For the use of the wpdos émi Moe contract as security for a dowry, see the discussion
in Chapter VII, pp. 162-163.

TIIOBHKH

26. °Apx. Aelt., X1V, 1931-1932, apdprpa, pp. 31-32, no. 4 (1. Threpsiades).
Unworked stone, complete except on right side. Found at Eleusis.
Height, 0.21 m.; width, 0.21 m.; thickness, 0.065 m. Height of letters, 0.01 m.-
0.015 m.
én’ "Apuorevipov ca. 291/0
dpxovros Spos oikias
vmr [ ok ] eipévns Navawor[p]
drwi "Elevowiwe
5 HH kard ras ov[v]
Gikas Tas kepévas
mapa Beodd
[p]we Oiv

27. Ath. Mitt., LXVII, 1942, pp. 36-37, no. 43 (Werner Peek). Photograph.
Left half of an oblong (when complete) slab of Pentelic marble. Back roughened
(as if for placing on wood ?) except for raised band (on left) 0.035 m. wide. Fine
letters.

Height, 0.147 m.; width, 0.182 m.; thickness, with raised band, 0.045 m.; with-
out band, 0.04 m. Height of letters, ca. 0.01 m.

ém Avkéov dpy [ovros] ca. 259/8
8pos xwpiov kal [oixias vmokeuév]
ov Salamior 3y — — — S — — —
X Spaxpdv mu[pfs — — = — — —]
5 €lov kara ovv|BOnkas Tas kepév]
as mapd Adxn[m — — — %= — — -]

vacat
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Peek writes the iota at the end of line 3 without a dot. Since a demotic is to be
expected after the name, kappa or eta, I believe, should be considered as possibilities.
For the last half of line 4 and the beginning of line 5, Peek suggests restoring—
[ pfjs odons Tod dav] |elov. As he admits, this is awkward, but I have been unable to
discover anything more satisfactory.

IIPASIZ

28. Hesperia, Supplement VII, 1943, pp. 2-3, no. 2 (Raubitschek). Photo-
graph. Fragment of Hymettian marble, broken all around. Letters carelessly cut on
a surface badly damaged by a later incised rectangle. Found in the area of the Pnyx.

Height, 0.16 m.; width, 0.24 m.; thickness, ca. 0.04 m. Height of letters, ca.
0.013 m. ‘

[8pos]
[o]ixias w[emp]
apévns épa[v]
[¢]orals Tois p[er]

5 da Twooarpdro ‘Alpa]
[€av]réws XX Awe[¥]
[xet Mvp] pivog [ e ]

Unless the words émi Moe were omitted by mistake, this inscription presumably
publicized the sale of the house to the eranistai. The horos stone probably recorded
the fact that the eranistai, although they had not yet taken possession, were now the
owners. See Chapter III, note 5. The name inscribed in lines 6-7 is puzzling. Resto-
ration in the genitive case would apparently place it in a parallel construction with the
name in line 5. If the dative is correct, then Dieuches must have been either (1) a
co-vendee with the eranistai or (2) the vendor. A ““dative of agent” construction
referring to the vendor would certainly be unusual.

II
AEGEAN ISLANDS

AMORGOS

I1.G., XII, 7, 55-61; 412. The types of contracts recorded on these inscriptions
are as follows: 55,° mpdois émi Moe; 56-57, dmoripmpa mpoukés; 58 and probably 412,

2No. 55 does not include the word épos, but it records, in much greater detail than was
customary at Athens, a wpdouws érl Moe transaction. For a discussion of this inscription, see below,
Chapter IV, pp. 71-72.
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vmolikn. Nos. 59-61 are very fragmentary, but they are almost certainly horos
mortgage stones.
L.G., XII, Supplementum, p. 143, no. 331°, picOwots oikov.

LeEMNoOS

I.G., XII, 8, 18-22. No. 18 is re-edited in I.G., XII, Supplementum, p. 147.
These inscriptions are all concerned with wpdois émi Moe except no. 22 which
apparently publicized a wpaots.

Mario Segre. “Iscrizioni Greche di Lemno,” Annuario della Regia Scuola
Archeologica di Atene, XV-XV1, 1932-1933, pp. 289-314, nos. 6; 11-13:
ANTICHRESIS (?)

6. Dark stone, broken on right. Photograph.
Height, 0.20 m. ; width, 0.21 m. ; thickness, 0.035 m. Height of letters, ca. 0.01 m.

énl Mevaiypov [dpyxovros 8pos |

oiknfparos vmox|eypévov — — —]
nu pera kvpiov A[— — — —"Orp]
wéws Spaxpdy [- —— dore E]

5 ew kal kparelv [kard Tas ovv]
Onkas Tas ke [évas]
wapd Kal\wor [ pdron]
Aapmrper

Despite the fine lunar sigmas, Segre believes that the other letter forms point to a
date not later than the third century.

11. (Plate 7). Numerous fragments, found at Mudro, put together by Goffredo
Ricci, who sent his copy of the inscription to Segre. Segre reproduces the drawing.
Segre transcribes the inscription as follows:
Right side of the stone
[Hépos]
Xxwpto
xai oi[k] H
ta[s] m[er] HH
5 pa[pév] H
o[v] émi [A]
vo[e’A]
yov (o)
[ripeo[s ? -
s E. Ziebarth, “ Neue attische Grenzsteine,” Sitzb. Berlin Akad., 1898, p. 784, reports a
mortgage stone from Amorgos which apparently has been lost: “ Im Inventar der Archaeologischen

Gesellschaft steht: 2981 Amorgos (& rd¢e), 1878 fiir 4 Dr. angekauft. "Opos mpowds érxi Aoe,
xohoBds & pépe, Ty. 0. 20, =A. 0. 15.”
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Since the letter forms of this inscfiption are most interesting, it is very unfortunate
that our evidence consists only of a drawing of the assembled fragments. In lines 3
and 5 A occurs (reproduced as A in Segre’s commentary). At the beginning of line
2 Segre believes -+ should be recognized. This seems very questionable to me. Since
the reported vertical stroke presumably occurs at the edge of a fragment and since no
trace of a horizontal stroke is recorded, it is rather hazardous to speculate on the
shape of the chi. Beside these older forms, there occur open H, 3, and Q. Segre is
impressed by the archaic characteristics and believes that the later letter forms can be
explained by Ionian influence. Consequently he recognizes in A at the beginning of
line 8 an archaic gamma and restores the uncommon name ’Aywv(6)rymos. He con-
cludes that this inscription cannot be dated later than 480—thus placing it in time
almost a century earlier than any other horos mortgage stone, Attic or Island.
I find it very difficult to believe that the A at the beginning of line 8 is a gamma.

I suggest, therefore, for lines 7-9 the following restoration. The names naturally are
only exempli gratia.

Yo [e Te]

Aovd [c]

[K]ipw]vos]

For Tehwvds, son of Herakles, see Herodotus, IV, 10. A name reminiscent of the
Herakles legend is not inappropriate for Lemnos. The same can be said of the name
Kipwv. Such a restoration does not necessitate assuming with Segre that at the end
of line 8 the stone-cutter by mistake wrote omega when he should have written omi-
cron. If this, or a similar restoration, is possible, then the initial letter of line 8
would be lambda rather than archaic gamma. If the creditor recorded in this inscrip-
tion was an Athenian, as is probable, his demotic may have been engraved on line 10.
In Attic horoi the patronymic is usually not included, but there are at least three
exceptions: I.G., I1%, 2741, containing both the patronymic and the demotic, and I.G.,
IT?, 2734, where the demotic also may have been written on the following line which
is lost. No. 24 above is another example of the inclusion of the patronymic, as may
also be Nos. 2 and 26 in Chapter 1.

In opposition to Segre, therefore, I see no valid reason for making this inscrip-
tion unique by assigning it to the early fifth century. B. D. Meritt, who has studied
Segre’s drawing, expressed the opinion that the letter forms could perfectly well
belong to the end of the fifth or the early years of the fourth century.

It may be relevant to call attention to I.G., IT?, 2689. In this Attic horos mortgage
stone the name of the creditor in line 5 was erased and a new creditor, Charias, was
recorded in large crude letters. This Charias Phalereus, although his name was
written in rather archaic letters, may well have been the Charias son of Theunion
of Phaleron, a diaitétés known from the second half of the fourth century (I.G., II?,
1927, lines 114-115).



40 HOROI

12. Five fragments of a dark stone which tapered to a point for insertion in
the ground. Photographs. Found at Parachiri, not far from Kaminia.

Height of letters, 0.025 m.

8pos xwpio

mempouévo

émi NMoel

vmo Nukio

5 Edawéram

Epxtel [rdn

detvy ——— ——

Avop ] erel

Awodd ] por “Ep

Segre assigns this inscription to the late fifth century because it was found near a
tomb presumably dating from that period. Such an argument obviously is not very
convincing. The fourth century is certainly an equally possible date for this stone.

13. Stone found at Vounochori, not far from Kalliopi. Photograph. Segre

gives the following dimensions from a squeeze.
Height, 0.39 m.; width, 0.35 m. Height of letters, ca. 0.05 m.
[6p]os xwp
[£]ov mempa
pévov émi [\ ]
Yoer Mev|ex]
5 Mide 'Au[af]

avret [0

The height of the letters, as reported (ca. 0.05 m.), seems excessive. Segre dates the
inscription about the middle of the fourth century.

Naxos
1.G., XII, Supplementum, p. 104, nos. 193-195. The types of contract recorded
on these inscriptions are as follows: 193, uncertain; 194, piofwois oikov; 195,
dmoTipumpa TPOLKOS.
SKYROS
1.G., X11, Supplementum, p. 173, no. 526,* mpdos émi NMoe.

+].G., XII, 5, 707, from Syros, deserves mention. It resembles a horos mortgage stone in
appearance, but the word dpos is not included. It reads: Hy-qcovsl TS Kz\so,u.lop'rov Ovyarpo‘ [s] mpoif
76 xwpi|ov. This inscription, therefore, instead of stating that the property was security for the wife’s
dowry, merely records that the xwpiov was her dowry. See below, Chapter VI, p. 118, note 20.



CHAPTER III

HOROI

Horos stones were a common sight throughout Attica. Generally speaking, they
were used for three different purposes. First, and most commonly, they served as the
so-called boundary stones, a large number of which have been published in 1.G., I?,
854-907, and 11%, 2505-2641. Many of these stones presumably did not delimit actual
boundaries, but rather called attention to the nature of a particular object, for example,
a tomb or a shrine." The employment of such boundary horoi, of course, was not
restricted to Attica. There are numerous references to them in Greek literature and
many of the stones themselves have been discovered throughout the Greek world. The
frequency of their use is well illustrated by an inscription from Chios? where it is
recorded that the city sold an estate which was bounded by seventy-five horoi.

Horos stones were also employed in connection with the leasing of property. A good
description of the procedure adopted is to be found in the letting of some land by the
deme Aixone (1.G., II?, 2492). Inlines 20-24 the following instructions are give to the
treasurers: my 8¢ picOwow dvaypdpavras €|iomilas Mbivas Tovs rapias Tods émi Anuo-
obévov|s Snudpxov<s> oriioar Ty uév év Téu iepde s “HPns &v|Sov, My S'év el Moye,
Kkal 8povs émi 7@ xwpiwe pn €| NarTov 9 Tpimodas ékarépwhev 8Yo. The horoi mentioned in
this inscription may have been uninscribed or inscribed with the word 8pos alone,®
serving merely to delimit the property, but it is possible that, like certain horos mort-
gage stones (e.g., I.G., II?, 2701), they contained a reference to the contract with
some such formula as kara ras ovvbikas Tas kepévas mapo., A. — — —* To the best of
my knowledge this is the only Attic inscription in which instructions are given as to
the number and size of the horoi to be erected. The height was considerably greater
than that of most of the preserved mortgage stones.

11t is possible, of course, that, although often only one stone referring to a particular piece
of property is extant, originally a sufficient number were set up actually to define the boundaries.
Examples of real delimitation are four horoi for the Kerameikos (I.G., 112, 2617-2619, and
Hesperia, 1X, 1940, p. 267), two horoi for the Agora (Hesperia, VIII, 1939, pp. 205-206; IX,
1940, p. 266), five horoi for the trittyes of Akamantis, Leontis, Oineis, and Antiochis (Hesperia,
VIII, 1939, pp. 50-51; IX, 1940, pp. 53-56), and two horoi for the tomb (ofua) of Onesimos (I1.G.,
IT?%, 2581). For a discussion of such boundary stones, which are beyond the scope of this study,
see the old, but interesting work of C. F. Hermann, Disputatio de Terminis eorumque Religione
apud Graecos, Gottingen, 1846; also E. Caillemer in Daremberg et Saglio, D.d.A., s.v. Horos, and
W. Larfeld, Handbuch der griechischen E pigraphik, 1, pp. 569-570; II, pp. 187 and 930-931.

*B.C.H., III, 1879, p. 231, lines 6-7 (= G.D.I., 5653; E. Schwyzer, Dialectorum Graecarum
Exempla Epigraphica Potiora, Leipzig, 1923, no. 688). The penalties set for tampering with the
horoi are somewhat similar to those suggested a century later by Plato, Laws, VIII, 842e-843.

¢ Cf. H. J. W. Tillyard, B.S.4., XI, 1904-1905, p. 64.

* The lines quoted in the text below (p. 42) from I.G., 112, 1165, might well refer to such horoi.
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The third purpose for which horoi were used was to publicize liens on real
property. These are the so-called mortgage stones, of which thirty-five new specimens
have been edited in Chapter I. These three categories ® of horoi were in such exten-
sive use that no matter where an Athenian went in Attica he was constantly aware
of them. The important part played by these stones in the daily life of the Athenians
is well illustrated by the following ancient documents. Theophrastos in his description
of the wkpoldyos ° says: kal Tods Spovs &émokomelofor Sonuépas €l diapévovow of avrot.
In a decree of the tribe Erechtheis in honor of Antisthenes of Lamptrai we read:’
Eyponfe 8¢ Kol Yriuopa Smws &v ["Epex]bet|Sou &b [ow dmr ] avres Ta éavrdy krjpara kal of
émyuehyral| of aiel kabwrrdpevol kar énavrov Badilovres éml Ta krijp|ara Sis Tob éviavrod
émokom@dvral 7d T€ xwplo € yewpyelr|au katd Tds ovvbikas, kai Tods Gpovs el épeaTrikaoiy
kard 7|6 adrd. In neither of these cases is it possible to identify with certainty the
type of horos referred to, but the concern felt for the horoi is none the less obvious.
Another document which specifically mentions horos mortgage stones reveals very
clearly the importance assigned to the horoi. It is a decree of the deme Myrrhinous ®
concerning the administration of its finances, and in lines 27-32 the following instruc-
tions are given to the priests: éaw & 7[un 8¢]|e dpyvpiov, Saveilew Tovs iepéa[s]
aoxpeian e[} xwpiw] |t %) oixias §) auvouiow kai Spov éb[iwo ] Tdvar, o v €l [feod ma]|pa-
ypdpovra 8[v]rov dv €l 70 dpydpwo[v- é]av 8¢ un opi[ome adrd ?],| odeiew Tov iepéa
od &v €l feod iepeds kal Ta Xp[fpara av]|rod vmokelofw TéL Oedr ob dv €l iepe[i] wpévos.

Since horoi were so closely associated with the business life of the Athenians, it
will be appropriate, in a study devoted to various aspects of the Athenian mortgage, to
allot some space to an examination of the use and the physical characteristics of the
stones. The discussion will be limited to the mortgage stones, for the other types,
except for occasional references, are irrelevant to our subject. When Adolf Stolzel °
wrote the first article on these horoi, only about a dozen of the mortgage stones were
known. Thirty years later E. Ziebarth *° had many more at his disposal on which to

5 It might be better to add a fourth category, for there are extant a few horoi, usually grouped
among the mortgage stones, which publicized sales rather than mortgages. This category includes
I.G., 112, 2762 (probably), 2763-2764; Syll.2, 1193 (Lemnos) ; possibly Nos. 20, 21, and 24 in
Chapter I, above; Chapter I, No. 28; Chapter II, No. 28. These stones apparently recorded one
of two situations. (1) Some real property had been sold on credit and the purchaser had taken
possession. The horos stone, therefore, gave notice that the vendor was still owner, since he had
not yet received the full price (see the discussion of inscription No. 28 in Chapter I). (2) The
sale had been completed by full payment of the price, but the new owner had not yet taken posses-
sion. The horos stone, accordingly, recorded the fact that the purchaser was now owner. Cf.
Pringsheim, pp. 163-165.

8 Characters, X, 9.

T1.G., 112, 1165, lines 17-22.

81.G., 112, 1183.

o « Ueber die épot des attischen Rechtes und die Tabulae der 1. 22. § 2 Dig. quod vi aut clam,’
Zeitschrift fiir Rechtsgeschichte, VI, 1867, pp. 96-108.

10 Sitzb. Berlin Akad., 1897, pp. 664-675; 1898, pp. 776-784.
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base his observations. In the intervening years up to the present still more such
stones have been discovered until now the number known is about 192 from Attica
and about 22 from certain islands of the Aegean. Accordingly, the following remarks
will be made on the basis of about 214 stones. (See Chapters I and II.)

The fullest definition of the purpose of these horoi—affording an explanation
which is substantially correct *—is to be found in Bekker’s, Anecdota Graeca, 1
(Lexica Segueriana), p. 285, lines 12-19: “Opos: — — —. &oru 8¢ 6 Spos kal oavidiov 7o
émriféuevor Tals oikiars kal Tols xwpios éykaTamnyvipevor Tols évexvpialouévols mpos a
dpeithovow of Seoméras, kai émvyéypamrar avrols avrd Todro, 8TL WPOS Odvelov kaTéxerau
T68€ T Xwpiov, 110 1) oikia, Eveka Tod undéva ovuBdAlew Tols mpokaTeaxuévoLs.

The horoi, then, since they publicized the fact that there was a lien on the property
concerned, were set up in the interest of the creditor and of any third party, who,
thereby, was warned that the property was encumbered. To achieve this end any
available stone was used. Since the limits of many private properties were often
marked by uninscribed stones, it is only natural that the mortgage notice was fre-
quently cut on them.”” Although, judging from certain inscriptions,*® it would seem
that one horos was sufficient to call attention to the encumbered status of several
objects, it is certainly wrong to imply that only one mortgage notice was ever set
up to publicize a particular transaction.** Demosthenes on various occasions uses the
plural when he speaks of the placing of horoi on one item of mortgaged property.*
Thus it is conceivable that, if the creditor so desired, each one of the existing
boundary stones was inscribed with the mortgage notice. If no boundary horoi were
at hand, then any stone capable of receiving an inscription was employed. The
following two examples illustrate clearly the varied forms these notices could assume.

** The identification of 8pos and cavidov is questionable; see below, pp. 56-60. The verb
dvexvpdlew usually means to seize as a pledge—i. e., to attach some movables of a delinquent debtor;
see Chapter IV, note 4, and Chapter VIII, note 9. The words rois évexvpralopévois in this definition,
however, should be translated “ which are offered as security.” This is clear from the use of the
present participle and also from the final clause. If the creditor had already attached the property
of the debtor, there would have been no need to erect a horos to warn a third party not to make
a loan on that property. The horoi, of course, were set up when the contract was first made in
order to publicize the fact that the property concerned had been offered as security. This is proved
by [Demosthenes], XXV, Against Aristogeiton, 1, 69; XLII, Against Phainippos, 5; Isaeus, VI,
On the Estate of Philoktemon, 36. See also the following definitions: Pollux, III, 85; IX, 9;
Harpocration, p. 226, lines 3-4, 5.v. "Opos; p. 62, lines 14-16, s.v. "Acricrov xwpiov; Bekker, Anecdota
Graeca, I, p. 455, lines 20-23, s.v. "Aorwrov ywpiov. The final clause in the definition quoted in the
text correctly emphasizes that the horoi served as a warning to a third party. It should not be
taken to mean, however, that “ second mortgages ”’ were impossible, for, as will be seen later (see
especially Chapter IV, pp. 94-95), they were permissible under certain conditions.

12 Cf. A. Stolzel, op. cit., pp. 97-98.

¥ E. g, 1G.,II? 2718, 2725, and No. 14 in Chapter I, above.

** As does H. T. Wade-Gery, Mélanges Gustave Glotz, Paris, 1932, II, p. 879.

Y E. g, XXXI, Against Onetor, 11, 3; XLI, Against Spoudias, 6; 16.
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Ziebarth calls attention to an unusually large unhewn boulder, still lying in his time
at the northern part of the Amyneion in the path leading to the Acropolis, on which
space for inscribing only three lines had been slightly smoothed.*® Very possibly this
rock was lying before the house at the time it was mortgaged. I.G., II?, 2678, is an
even better example of the use of any available stone for a horos notice, for this
inscription, recording the mortgaging of a house, was cut on a segment of a round
marble bowl.

The great majority of these horoi consist of slabs of Hymettian or Pentelic
marble or of various sorts of limestone. They do not have any prescribed size or
shape. A few are very large while others are only small plaques. The following table
will serve to illustrate the range in size and shape.”

Height Width Thickness
L.G., 112, 2657. 0.79 m. -+ 0.46 m. 0.18 m.
“ee e 2735. 0.63 m. 0.73 m. 0.34 m.
A.J.P.,LXIX, 1948, 0.59 m. 0.24 m. 0.06 m.

p- 203, No. 3.

I.G., 112, 2728. 0.48 m. 0.15m. 0.05 m.
“e e 2665. 0.315m. 0.215m. 0.055 m.
No. 23 (Chapterl, p. 12). 0.26 m. 0.275 m. 0.063 m. (max.)
Hesperia, XIX, 1950, p. 23. 0.195 m. 0.475 m. 0.290 m.
1.G., 112, 2660. 0.18 m. 0.13 m. 0.03 m.
e« 2705. 0.14 m. 0.20 m. -
o« 2741, 0.10 m. - - -

Most of the stones naturally fall somewhere between the extremes given in
this table. Just as the stones vary greatly in size, so do the letters inscribed on them.
For example, I.G., I, 2659, has unusually large letters, measuring 0.035 m. in height,
while the letters of I.G., IT?, 2660 and 2741, are only ca. 0.01 m. and 0.007 m. high
respectively.”

With a few exceptions these stones are comparatively flat slabs. The majority
are rectangular in shape, but a good number are roughly square.” Some were

16 Sitzb. Berlin Akad., 1897, p. 665, no. 2, and p. 670; the inscription is now edited as 1.G.,
112, 2671.

17 Only completely preserved (or practically so) stones are recorded here except for I.G., II?
2657, which is somewhat broken on the left side and, consequently, was originally wider than O. 46 m,
No. 4 in Chapter I, with a thickness of 0.014 m., would be the thinnest stone known if it were
certain that the orlglnal back is preserved. A few of the dimensions given by Kirchner in I.G., II2
need correction. ]udgmg from the squeeze, 2643 has a width of 0.17 m., not 0.07 m. The orlglnal
editor of 2754, Skias, in *E¢. *Apy., 1894, p. 200, no. 17, gives the thlckness as 0.08 m.; Kirchner’s
0.95 m. is most unlikely. Similarly the figure 085 m., reported by Kirchner as the thlckness of
2664, is almost certainly a misprint. The height of the fragment, 2646, listed by Kirchner as 0.91 m,,
must be a mistake.

18 In I.G., 112, 2742, the height of the letters is reported as 0.07 m.; they are really ca. 0.02 m.

19 See Plate 5, No. 23 (Chapter I).
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obviously meant to be sunk in the ground.” In such horoi usually only the upper part
of the stone was somewhat smoothed to receive the inscription, while the bottom was
left rough. The fact that some of these stones were driven into the ground is even
clearer in those cases where the stone tapers downward to a point; I.G., IT*, 2670,
2711, and 2728 are horoi of this shape.”

When one realizes that many of these horos stones were only about a foot high
and some only a few inches high, it is evident that frequently they could not have
served their publicity purpose if placed on the ground where they soon would have
been covered with vegetation. It is only logical to assume, therefore, that the mortgage
notice was often cut on a stone which formed part of the house wall. In the case of
I.G., II?, 2761, this assumption becomes a fact, for the stone belonged to the ruins
of the walls of an ancient house and until recently, at least, was i situ. 1.G., II2, 2729,
was found in the front wall of a house dating from the late Greek or early Roman
period and, according to Dorpfeld,” was probably transferred there from an older
building. These examples, then, are in accord with Harpocration’s definition of 8pos
— ——7a émdvra Tals vmokeyuévais oikiars kal xwplows ypduuara — — — If the house wall
offered no proper surface for the cutting of an inscription, it was apparently possible
in various ways to insert the inscribed stone in the wall. I.G., IT?, 2758, was probably
so inserted, and Ziebarth calls attention to traces of mortar still visible on the stone.?
- In connection with this problem of where and how a mortgage notice was recorded,
the horos inscription recently published by Werner Peek is instructive.®* The right
half of the stone is missing, but its height, 0.147 m., is apparently intact. The
original stone, therefore, was rectangular in shape with a width of ca. 0.40 m. On
the preserved left side of the back there is a raised band, which presumably was
present also on the right side. In a stone so shaped it seems clear that we have an
example either of a mortgage notice cut on a stone which formed part of the house wall
or of a horos stone which was fitted somehow to the wall at the time when the house
was offered as security. 1.G., IT%, 2759, is an interesting stone, the location of which
unfortunately is no longer known. Kumanudes, the original editor,” described it as
a rectangular stone, cut with straight lines on all four sides. He gave the dimensions
as, height, 0.217 m.; width, 0.305 m.; thickness, 0.050 m. He remarked that the
stone was probably made to be inserted in the face of the mortgaged building just as
to-day metal tablets are affixed to buildings. Technically speaking, this stone is not
an inscription, for the lettering was not cut with a chisel, but veypappévn pékaw. 1.G.,

*0 See Plate 4, No. 19 (Chapter I), and Plate 7, a and b.

21 See Plate 7, c.

22 Ath. Mitt., XIX, 1894, p. 504.

% Sitzb. Berlin Akad., 1897, p. 670. It seems somewhat hazardous, however, to assume that
the traces of mortar date from the period when the inscription was first set up.

2 Ath. Mutt., LXVII, 1942, pp. 36-37, no. 43 ; see above, Chapter II, No. 27.

25> Afrvarov, IX, 1880, pp. 235-237.
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II?, 2741, must also have been fitted in some way on a wall. It is a very small stone
with a height of only 0.10 m. The neat letters are arranged stoichedon and are so
minute (0.007 m.) that they can be read only at close range. The same statement can
be made about 1.G., IT?, 2660, a completely preserved stone, the dimensions of which
~ are: height, 0.18 m.; width, 0.13 m. ; thickness, 0.03 m.; height of letters, ca. 0.01 m.*

These horos stone have long been known as among the crudest and most difficult
to read of all Attic inscriptions. A glance at the photographs of the new Agora horoi
published in this study is sufficient to confirm this opinion. A few of these inscriptions
were unquestionably cut by professional stone cutters. In this group belong such
stones as the one transcribed in Chapter I, Addendum II, a, and I.G., IT%, 2747, a
good-sized slab of marble with well-cut letters, at the top of which, in imitation of
official style, the word ®EOI was inscribed. The great majority, however, apparently
were cut by one of the contracting parties himself or by some unskilled local stone
cutter. This assumption explains why almost any available piece of stone was con-
sidered adequate for recording these mortgage notices. Sometimes only that part of
the stone which was to be inscribed was smoothed, while at other times the whole stone
was left rough. In certain cases the letters had to be spaced so as to avoid flaws in
the stone.”” On occasions both the front and back surfaces of the stone were inscribed.
In No. 20 (Chapter I), apparently the same mortgage notice was continued on the
back, but in 1.G., IT?, 2697, the inscriptions on the two surfaces probably referred to
two different contracts.® I.G., II?, 2693, has two inscriptions on the same surface,
the second one being upside down in relation to the first. In what was probably the
first inscription, it is recorded that some property has been sold émt Moe to two men
for 1100 drachmas; in the second document it is stated that the same(?) property
had been sold ém Moe to only one of the previously mentioned two men for 2200
drachmas. Presumably one creditor had been repaid his share of the original loan
and the other creditor had agreed to lend an additional sum. It is strange that the
notice of the original contract was not erased. Possibly, since the stone was large
(height, 0.62m.), the end which bore the record of the cancelled contract was
inserted in the ground. I.G., IT% 2735, also has two mortgage notices inscribed on the

2] G., 112, 2705 (height, 0.14 m.; width, 0.20 m. ; height of letters, 0.012 m.), although a dpos
xopiov, would have been almost invisible if set up in a field, unless placed on some sort of stand ;
cf. 1.G., 112, 2680, 2702, and 2704.

27 E. g., No. 10 in Chapter I above, and I.G., IT? 2676.

28 The stone is too fragmentary to permit the drawing of any certain conclusions. Two separate
contracts referring to the mortgaging of distinct pieces of property to different creditors may have
been recorded. On the other hand, if the same property was listed in both inscriptions, presumably
the second inscription registered an increase or decrease in the sum borrowed, according as the
debtor had made an additional loan from his creditor or a partial repayment. It is possible also that
the two inscriptions recorded simultaneous loans on the same property made by two or more
creditors. On the problem of several creditors in a mpiois éri Moe transaction, see Chapter VII,

pp. 154-156.
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same face. Since two creditors are recorded and since in one document an oikfa and
in the other an olknua are mentioned as the security, it seems clear that this stone
recorded two different contracts according to which two distinct objects were sold
éml Moe. The lettering of the two inscriptions seems to differ somewhat—a fact
which may suggest that the second contract was made and recorded at a later date.
There are examples also where, before a horos stone was used to record a second
contract, the first inscription was erased.” In such cases the first contract presumably
had expired either through repayment of the loan or through default.

Even a rapid perusal of the horos inscriptions published in I.G., IT?, 2642-2770,
and of those edited subsequently would reveal numerous cases of erasures, and of
mistakes and misspellings committed by the stone cutter. A few examples will suffice
for illustration. In I.G., IT? 2686, line 7, the last two numerals of the sum H H H H
were deleted, presumably after part of the debt had been paid. In I.G., IT*?, 2689, line
5, the name of the former creditor was erased and another name was inscribed in
large clumsy letters. In I.G., IT?, 2726, line 5, the name of the creditor was somewhat
erased; in line 6 the stone cutter apparently failed to record the full amount of the
loan, for in the next line an additional sum is inscribed in smaller numerals. 1.G., II?,
2673, line 2, reads wpowi dmo-, but the squeeze shows very clearly that the stone
cutter first wrote ["PQOJAMQ and then, realizing his mistake, corrected matters as
best he could.*” Similar mistakes are frequent among the newly discovered Agora
horoi, but, since they have been commented upon in Chapter I, it will not be necessary
to repeat those remarks here.

A small but interesting point is raised by such inscriptions as I.G., II% 2694,
2706, 2711-2715, and Nos. 13 and 21 in Chapter II, above. They are all documents
belonging to the category known as mpdots émi Moe in which normally both the
creditor’s name and the amount of the loan were recorded. The inscriptions listed
above, however, omit either the sum or the name of the creditor—and in two cases
both—although on each stone there is an ample vacat below the last inscribed line.
1.G., IT*, 2714 for example, reads: 8pos xwpiov| mempapévov| émi Moe| vacat. Such a
notice, of course, would advertize the fact that the property was encumbered, but
the omission of the sum and the name of the creditor is somewhat puzzling. Since
the lettering of these particular inscriptions (so far as I can judge from the available
squeezes) is either good or reasonably good, a plausible explanation is that it was
possible for one of the contracting parties to go to a stone cutter’s shop and purchase
a ready made horos stone, i. e., a stone already inscribed with the appropriate formula

% See, for example, Chapter I, No. 26 and Chapter II, Nos. 7 and 14.

8 1In I.G., I1%, 2760, line 3, irokeiué —, the stone cutter wrote rho rather than omicron as is clear
from the squeeze and also from the photograph published in *Apy. “E¢., 1911, p. 242. For the last
line of I.G., IT?, 2769, Kirchner records mapa ‘Iepo[v —. Actually, as is clear from the squeeze, there
is only one iota in the line.
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and in some cases with such round numbers as represented amounts commonly bor-
rowed. If this suggestion is correct, then we can recognize in these inscriptions which
have come down to us either unsold stones from the stone cutter’s shop or stones
which had been sold but on which, for any of a variety of reasons, the purchaser had
neglected to inscribe the name of the creditor or the value of the loan, or both. It is
possible also that the pertinent data were added to these ready made stones in paint,
all traces of which have disappeared in the course of time. The use of paint would
obviously make the inscription more conspicuous, a desirable quality in a stone set
up to publicize a lien.*

The dating of these Attic horos mortgage stones raises a difficult problem. Only
21 of them contain an archon’s name and consequently can be referred to a particular
year.** The archons mentioned span the period from Charikleides, 363/2 (I.G., IT?,
2654), to Lykeas, ca. 259/8.*° A few stones can be dated approximately because the
names of the persons recorded on them are known. I.G., IT*, 2670, for example, con-
tains the name of Demochares of Leukonoe, the uncle of the orator Demosthenes.
The great majority of the mortgage horoi, however, possess no criterion for dating
except the letter forms. To a person with a sceptical turn of mind, dating an inscrip-
tion by the character of the writing is always unsatisfactory. Such scepticism is
especially justifiable in the case of documents like the horoi, since many of them were
inscribed not by professional stone cutters who would conform to current usage, but
by the contracting parties themselves, a large number of whom, to judge from the
results, were not particularly literate. Nevertheless, on few matters are the majority
of scholars so uniformly in agreement as in insisting that none of these horoi on the
one hand goes back to the Peloponnesian War or on the other hand extends down to
the Roman period.** Their almost unanimous verdict is that the time span of these

81 The supposition that paint was sometimes used on these horos stones is corroborated by 1.G.,
112, 2728 where traces of red coloring are visible in the numerals recorded in lines 7-8, and by the
" horos inscription published in 4.J.P., LXIX, 1948, p. 203, No. 3 (see above, Chapter II, No. 17),
concerning which Professor Robinson reports that “ red paint remains in almost all the letters.”

2 ] . 112, 2654-2657, 2678, 2679 (two archons), 2680, 2724-2727, 2744, 2745, 2762 ; Chapter
I, Nos. 3, 6, and Addendum II, ; Chapter II, Nos. 7 and 14 (one stone, but two archons), 17, 26,
27. Nos. 17 and 27 in Chapter II were published after the appearance of the article by Sterling
Dow and Albert H. Travis, Hesperia, XII, 1943, pp. 144-165. Their list of *“ Dated Boundary-
Stones ” includes I.G., XII, Supplement (1939), p. 147, No. 18, and I.G., XII, 8, No. 19. Since

‘these stones are from Lemnos, I have omitted them, although the Lemnian archon Nikodoros may
be the same as the Athenian archon for 314/3 (Dow and Travis, p. 164). I have also omitted
I.G., 112, 2630 because it is not a mortgage horos stone.

33 Chapter II, No. 27. For the date, see W. K. Pritchett and B. D. Meritt, The Chronology of
Hellenistic Athens, Cambridge, Mass., 1940, pp. xx and 99. If Charias should be restored in
Chapter I, Addendum II, b, then the last recorded archon is to be dated ca. 164/3.

4 E. g, S. A. Kumanudes, *Abjvawov, IV, 1875, pp. 122-123; IX, 1880, pp. 236-237; Beauchet,
ITI, pp. 348-349; E. Ziebarth, Sitzb. Berlin Akad., 1897, p. 664; Larfeld, Handbuch der Griech-
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mortgage horoi is from the fourth century to the middle of the second century s.c.,
with the majority falling in the second half of the fourth century.

At first glance the spelling HOPOS in I. G., IT% 2712 and 2728, is reminiscent of
an earlier period, but the shapes of the other letters and the knowledge that the sign
for the spiritus asper in certain conventional formulae did not disappear with the
archonship of Eukleides have convinced many epigraphists that these are fourth
century inscriptions.”” Conversely the occasional use of the lunate or cursive epsilon
and sigma on certain horos stones would lead one to think that at least those inscrip-
tions on which these letter forms appear must belong to a period later than the second
century B.c. As stated above, however, there is general agreement that no mortgage
horoi are later than the middle of the second century. The relevant inscriptions are:
1.G., 11?, 2677, 2679, 2758, and 2759. Kirchner, who, except for 2759, had squeezes
at his disposal, follows Koehler and Kumanudes in recognizing the cursive letter
forms in these four inscriptions. According to Dow and Travis * the lunate sigma
does not occur in 2758. Koehler had reported one at the end of line 1. Since the
squeeze available to me is defective at the edges, I cannot control the reading. For
2759 we are dependent on Kumanudes’ account,® since the location of the stone is
no longer known. Kumanudes reported that the letters were painted, not cut, on
the stone, and he explained the cursive epsilon and sigma by suggesting that the
letters had been painted rapidly with a brush. He insisted that all the other letter
forms in the document were clearly those of the pre-Roman period. The lunate sigma
occurs twice in 2677, a document which is unusually well inscribed for a horos stone.
Koehler,* who copied the inscription himself, states categorically that it is to be dated
before the Roman period. Certainly, except for the form of the sigma, there is no
reason to question the ascription of this stone to the third or fourth century. Number
2679 should be of significance for this discussion. In this document which is dated by
two archons, Euxenippos (305/4) and Leostratos (303/2), the original editor,

ischen Epigraphik, 11, pp. 188-190; Kirchner, commentary on I.G., 112, 2642; Inscr. Jur. Gr., 1, PP-
122-123.

Hiller von Gaertringen, I.G., 12, p. 233, however, insists that, since Ionic letters were used at
times by private Athenian citizens in the fifth century, the possibility should not be excluded that
some of these horoi date from that period. G. A. Stamires tells me that he is of the same opinion.
M. Segre maintains that a fragmentary horos mortgage stone discovered in Lemnos should be
assigned to the early fifth century. A much later date, I believe, is equally or more probable (see
above Chapter II, pp. 38-39). Evidence from Lemnos, moreover, cannot be considered as evidence
from Attica.

*E.g., E. S. Roberts and E. A. Gardner, An Introduction to Greek Epigraphy, Cambridge,
England, 1905, II, p. xiii; Tillyard, B.S.4., XI, 1904-1905, p. 64; Wade-Gery, Mélanges Gustave
Glotz, 11, p. 877, note 2. ‘

36 Hesperia, XII, 1943, p. 163.

87 Afnvaiov, 1X, 1880, pp. 235-237. .

% Commentary on 1.G., II, 1152; cf. Ath. Mitt., 11, 1877, p. 281.
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Koehler, reported that the first letter of line 8 was a lunate epsilon.*® The squeeze
which I have seen is too blurred at the edge to offer a check on Koehler’s reading, but
Kirchner, who had both a squeeze and a photograph, also recognizes the lunate form
in this inscription. On the basis, then, of the reports of two distinguished epigraphists
it seems that there is definite evidence for the occasional use of cursive letter forms
as early as the end of the fourth century B.c.

In the following pages the probable reasons for the gradual discontinuance of
the use of the horoi will be discussed. There is nothing inherent in these reasons, I
believe, to preclude the possibility of isolated instances of the employment of horoi in
a later period, in case one is loath to accept the sweeping statement that none of the
mortgage stones can be assigned to a period subsequent to the middle of the second
century B.C. As to the insistence of epigraphists that none of these stones antedates
the fourth century, since I feel incompetent to pass judgment myself on this question,
I am obliged to defer to the verdict of experts in the field. I might mention at this
point, by way of anticipation, that the results of the investigation in the final chapter
of this work corroborate the opinions of the specialists, for it is pointed out there that
there is no evidence for the existence of the mortgage contract in Athens until the
last quarter of the fifth century. To infer from the absence of evidence that the
contract was not in use is, of course, an argumentum ex silentio, but one which receives
some support from the conviction of most scholars that all the preserved mortgage
horos stones are subsequent to the fifth century.*

89 Ath. Mitt., 11, 1877, pp. 278-281; I.G., 11, 1137. If it is desirable to include evidence from
Lemnos, it should be noted that a horos mortgage stone from that island, containing five lunar
sigmas, is assigned by its editor, M. Segre, to a date not later than the third century (see above,
Chapter II, p. 38). Cf. also I.G., XII, 8, 22—late fourth century (?).

0 Wade-Gery, Mélanges Gustave Glotz, 11, pp. 879-882, argues that horos mortgage stones
were used in the fifth century, although he agrees (p. 877) that none of the extant stones can be
dated with certainty before the fourth century. He bases his conclusions on Thucydides, IV, 92,
4, where the Boeotarch Pagondas, while addressing the Boeotians after the Athenian invasion in
424, says: (xpy) kal yvévaw 87 Tois pév dAhois of mAnotdxwpor mepl yijs Spwv Tas pdxas mowdvrat, fulv 8¢
és maoay, v viknfopey, €ls dpos otk dvrilextos mayroerai- éoeAfovres yap Bia 1o uérepa Eovow. Wade-Gery
maintains (p. 881) that, since a single boundary-pillar cannot delimit a property, it is necessary to
see in this passage a reference to “a ‘single pillar recording’ the contract between Attica and
Boeotia, or the status of Boeotia.” Thucydides could employ this figurative language because he and
his audience were familiar with horos mortgage stones. This interpretation of els épos, in my opinion
at least, is unconvincing. Since the majority of scholars believe that none of the extant horos
mortgage stones antedates the fourth century (Wade-Gery has no quarrel with this verdict), it is
rather hazardous to infer the existence of mortgage horoi in the fifth century, unattested elsewhere,
from a passage in Thucydides which itself stands in need of explanation. It seems more natural,
therefore, to assume that Thucydides, when he wrote els épos, had in mind those horoi which were
so extensively used in the fifth century (cf. 1.G., I?, 903-907) and later, such as Gpos prijparos or
8pos onparos. These stones were frequently singletons and, hence, were not always strictly speaking
boundary stones, but served to proclaim the nature and sometimes the owner (or the person
interred therein) of a particular object (that such horoi were often singletons seems assured from
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It was stated above that the purpose of these horoi was, in the interest of the
creditor and any third party, to publicize liens on real property. When one stops to
think about these stones, however, considering the irregularities of their shapes, the
crudeness of the lettering, the difficulty of seeing those which were set up in a field,*
and the ease with which they could be tampered with,** the conclusion seems inescap-
able that these horoi did not serve as an official record of indebtedness. The literary
sources support this inference, for, except possibly in the case of the dworiunua offered
in the leasing of an orphan’s property * and less probably in the case of the dmoriunua
offered as security for a wife’s dowry,* there is no evidence that the setting up of
horoi was required by law. The presence or absence of mortgage stones could furnish
a presumption as to the status of the property concerned, as is clear from the eagerness
of certain persons mentioned in the orators to set up or remove horoi, depending on
the particular circumstances,* but in court a litigant could not rely on the evidence
of horoi alone. To support one’s claim in a trial it was necessary, in addition to argu-
ments based on horoi, to produce the contract and above all to furnish witnesses, the
most important type of evidence recognized by Athenian law. The need for the
evidence from the mortgage stones to be coupled with that from the contract is
demonstrated by a passage in the orators where it is explicitly stated that the presence
of both the contract and the horoi was definite proof of the existence of the debt.*®

the common practice of inscribing on them the dimensions of the property; cf. I.G., II2, 2561-2566
etc.). Since mortgage horoi were not always singletons as Wade-Gery maintains (see above, p. 43,
and note 15), his argument loses much of its force. When it is remembered that a mortgage contract
ordinarily was an ephemeral transaction, which could be entered into and terminated at the will of
the debtor, it is evident that Thucydides’ els 8pos, if referring to such a horos, would have less
poignancy than if it contained an allusion to the absolute ownership of the conqueror. One further
observation may be ventured. Since stones marked 8pos prjparos were so common in Thucydides’
time, might not his ls 8pos have suggested to his readers an inscription worded something like 6pos
pvipatos Tév Bowwrdy ?

In Chapter VIII it is argued that the mortgage contract slowly began to develop in the course
of the Peloponnesian War. Consequently, mortgage horoi may have been employed occasionally
in the last years of the fifth century (see Chapter VIII, p. 207, and note 145). Their employment,
however, must have been so uncommon and spasmodic—if they were used at all—that Thucydides’
els 8pos could hardly have referred to them figuratively as Wade-Gery suggests.

“ See above, p. 45. The procedure described in [Demosthenes], XLII, Against Phainippos, 5,
is revealing. The speaker with some friends makes the circuit of his opponent’s farm to ascertain
whether any horoi had been placed upon it and then, to be sure that he had not overlooked
something and to protect himself against chicanery, he calls upon his adversary to state whether
there was any horos on the land.

42 See note 45.

“ Isaeus, VI, On the Estate of Philoktemon, 36. This institution, piobuais olkov, is the subject
of Chapter V.

** Demosthenes, XL1, Against Spoudias, 6; 16. This type of contract is discussed in Chapter VI,

“* Demosthenes, XXXI, Against Onetor, 11, 1-4; 12-13 ; [Demosthenes], XLIX, Against
Timotheos, 12.

“* [Demosthenes], XXV, Against Aristogeiton I, 69. This passage, which is quoted in full on
p. 56, is probably authentic fourth century testimony (see below, note 68).
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The significant role of witnesses is well illustrated by the speech of [Demosthenes],
XLII, Against Phainippos, 28-29. In that passage the speaker, in order to prove that
Phainippos’ farm was not encumbered as alleged, is not content merely to emphasize
that no horoi were on the land, but he presents the testimony of former creditors to
whom Phainippos had been forced by a court decision to repay their loan.*

It is clear, then, that the horoi, although they were of service to the creditor and
to any third party, were not an official record of mortgages. If the evidence which
they afforded was not considered conclusive, it may reasonably be asked why was the
use of them so widespread in Attica in the fourth century and later. The answer to
this question is to be found in Theophrastos’ famous work, Ilepi vépwr, a few frag-
ments from which fortunately have been saved.* In a passage preserved by
Stobaeus,* Theophrastos describes the means employed by various Greek cities for
publicizing not only the transfer of ownership of property but also the establishment
of mortgages. He says: éviow 8¢ (kehevovor) mpoypdew mapa Tff dpxy mpod Nuepdv un
é\arrov 1) éénikovra, kabdmep "AGmot, kal TOv wpidpevoy ékatooriy Tibévar Tis TS,
Smws SuapdioByrioai te éf) kal Siapapripacfor @ Bovhouéve, kai 6 Sikaiws éwvnuévos
Pavepds 7} 76 Té\el. mapa. 8é TioL mpokmpYTTEWw KeNevovor mpd Tob karakvpwlivar mwévld’
nuépas avvexds, € Tis évioraras 1) dvriroeitar Tod kTHpaTos 1) Ths oikias: woavTws 8€ kal
ém tév vmoléoewv, domep kal év Tols Kvlumpdv. A few lines further on occurs the
following important sentence: o xp7 8dyvoety, 87 ai mpoypadal kai ai mpoknpifers kal
S\ws oo mpos Tas dudioBnmices éori wdvr 7 Td wheloTa O ENNewpw érépov vépov
riferar: mwap’ ols yap dvaypadn Tév kmpdrev éori kal T@v ovupPolaiwy, € ékeivwv éoTi
pabetv, el é\ebfepa kai dvémada kai To. avTod TwNEL Sikaiws: eVVs yap kal pereyypdde 1)
dpxn) Tov éwovmuévov. It is clear, then, that in Theophrastos’ time Athens was one of the
Greek cities which had no dvaypadn rév kryudrev kai 7év ovpBolaiwy.” The Athenians

47 On this unofficial character of the mortgage horoi, see the excellent remarks of Beauchet,
ITI, pp. 355-358.

48 A yseful collection of these fragments with translation and commentary was made by R.
Dareste in Rewv. de Légis. ancienne et moderne, 1870, pp. 262-294. For the text of the fragment
with which we are concerned, I have used Otto Hense’s edition of Stobaeus, vol. IV, Berlin, 1909.

9 Anth., IV, 2 20 (Hense)—XLIV, 22 (Meineke).

5 By dvaypagy Tév krypdrov kal Tév ovpBolaiwy Theophrastos was probably referring to records
of the type known for the Hellenistic period such as the famous register of sales of real property
from Tenos (I.G., XI1, 5, 872; Inscr. Jur. Gr., 1, pp. 63-106). This document, in addition to pro-
viding detailed information on the transaction of each sale, occasionally records a lien on the
property concerned. The register of dowries from Mykonos (Syil.?, 1215; Inscr. Jur. Gr., 1, pp.
48-62) also offers some data on mortgages which were given to guarantee the payment of the
dowry. The records maintained at Athens by the collectors of the éxaroori (I.G., IT%, 1594-1603),
apparently kept only in connection with immovables sold by temples, associations, etc. (see Lipsius,
p. 740, note 236), with their meagre data on the price paid and the amount of the tax collected,
certainly cannot be considered the equivalent of the dvaypads, mentioned by Theophrastos, from
which it was possible to ascertain, e é\etfepa xai dvémada kai T avrod mwlel dikaiws. See the interesting
discussion of this question of publicity in Beauchet, III, pp. 319-344.
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apparently had no official machinery for giving publicity to mortgages except the
requirement, mentioned by Theophrastos in the passage just quoted, to give public
notice of the intent to enter into such a contract. Because of this lack of any official
registry of mortgages (8.’ éN\ewv érépov véuov), therefore, they had recourse to the
rather primitive system of setting up horoi to provide the necessary publicity con-
cerning liens existing on real property. It is interesting to note that a similar custom
prevailed in those islands which were in particularly close relations with Athens—
Lemnos, Skyros, Naxos, and Amorgos.*

Theophrastos in that part of his work from which the passage quoted above has
been preserved was clearly recommending that cities adopt the system of public
registration of sales and mortgages. His recommendation did not go entirely unheeded
in Athens as W. S. Ferguson brilliantly demonstrated in an article published in 1911.%
Ferguson (pp. 268-270) discusses the debt of Demetrios of Phaleron, the law-giver,
to Theophrastos, the jurist, and shows how the former, without actually enacting
such a law as the latter had urged, attempted at least to accomplish some of the
objects which the philosopher had contemplated. To prove his point Ferguson calls
attention to the fact that of the horoi known to him at the time the earliest one
dated by an archon belongs to the year 315/4. Consequently, from the list of dated
horos mortgage stones, he draws the following inferences (p. 265): “(1) that the
practice of indicating the year in a boundary record was established by the law-code of
Demetrius of Phalerum, and (2) that this code was promulgated in the year 316/5
B.c.” He also shows (p. 266) that there is no evidence for the recording on a horos
of the name of the person with whom the contract (ovvfijkat) was deposited prior to
315/4. From these facts he draws the following conclusions as to the measures taken
by Demetrios in partial fulfillment of the teachings of his master Theophrastos (p.
270): “To create a new bureau for the public dvaypady) 7@v xkrmudrwv kal tév
ovpBolaiwy would have doubled the work of administration and led, to violent inter-
ferences with the traditional ways of doing business. It would have precipitated, in
fact, an administrative and economic revolution . . . . With much less machinery
and much less inquisition into private affairs than a public anagraphe would have
involved Demetrius seems to have aimed to provide the courts with a working basis
for settling disputes over real estate by requiring the deposit of the vk, Siafjkar,
or other documents carefully dated, with third parties, who were, doubtless, made
legally responsible for their safe-keeping.” *

%1 See above, Chapter II, pp. 37-40.

52 “ The Laws of Demetrius of Phalerum and their Guardians,” Klio, X1, pp. 265-276.

% When Ferguson wrote his article, only 12 dated horos mortgage stones were known. The
subsequent discovery of other horoi has confirmed his conclusions, however, as has been clearly
shown by Sterling Dow and Albert H. Travis. In a section (pp. 159-165) of their article on
“ Demetrios of Phaleron and his Lawgiving,” Hesperia, XII, 1943, pp. 144-165, they reexamined
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The use of written contracts and the custom of depositing them with a third
party was common practice, of course, in the fourth century as is clear from the
evidence of the orators,” but Ferguson’s study has made it clear that Demetrios
apparently was the first Athenian to incorporate definite regulations to this effect in
an official code of laws. By insisting that all contracts be carefully dated and deposited
with a reliable third person Demetrios was attempting to make investment in real
‘estate a safer transaction for the well-to-do than it formerly had been. Demetrios,
naturally, was concerned with the original contracts and not with the notices of them
inscribed on the horoi.”® Consequently, although the horoi reflect the usage required
for the contracts, it is not surprising that after 316/5 examples are found of mort-
gage stones containing the archon’s name without a reference to the contract, or a
reference to the contract without the inclusion of the archon’s name.*® Unless a horos
mortgage stone is found, however, dated by an archon prior to 315/4,° there is no
reason to doubt Ferguson’s conclusions that in Demetrios’ code, promulgated in 316/5,
there were stipulations concerning the dating and depositing of contracts concerned
with transactions in real estate.

It was stated above *® that it is the unanimous verdict of scholars that none of
the extant horos mortgage stones should be dated later than the middle of the second
century B.C. Since no reasons are given in the ancient sources for the discontinuance
of the use of these stones, any attempt to explain their abandonment can only be in
the form of speculation. It has been suggested * that after the practice of depositing

Ferguson’s theory on the basis of the 22 dated stones known to.them (including Nos. 3 and 6 in
Chapter I, above). The following results of their study should be noted: In I.G., II% 2654, the
archon Charikleides (363/2) is mentioned. Since, however, his name occurs at the end of the
preserved inscription where the notice of another contract was recorded, it is logical to explain the
presence of his name as an attempt to distinguish the two contracts. 1.G., 112, 2655, archon Euboulos,
on the basis of letter forms probably should be referred to the third century (ca. 272/1) rather
than to 345/4 (Kirchner). I.G., II?, 2656: the archon’s name should be restored as Philippides,
265/4, rather than Simonides, 311/10 (Kirchner). I.G., II?, 2724: Nikodoros, 314/3, is a more
probable restoration than Apollodoros, 319/8, (Meritt and Kirchner). I.G., II%, 2762: both in
340/39 and 313/2 a Theophrastos was archon; since the stone is lost, the choice of the latter date
is dependent, of course, on Ferguson’s dating of the legislation of Demetrios (For Hesperia, 111,
1934, p. 65, no. 57, see above, Chapter I, pp. 25-27). The results of the investigations of Dow and
Travis, accordingly, corroborate Ferguson’s conclusions.

Since the appearance of their study, two more dated horos mortgage stones have been pub-
lished (see above, notes 32 and 33) : archon Lykeas, ca. 259/8 (Werner Peek, Ath. Mitt. LXVII,
1942, pp. 36-37, no. 43), and archon Praxiboulos, 315/4 (D. M. Robinson, A.J.P., LXIX, 1948,
p. 203, no. 3). The dates on these inscriptions also conform to Ferguson’s conclusions.

5¢ Cf, Beauchet, IV, pp. 60-64.

55 Ferguson, op. cit., pp. 267-268 ; Hellenistic Athens, London, 1911, p. 43.

56 Dow and Travis, op. cit., pp. 160-161; 164-165.

57 Unless an earlier archon can be readily explained as in the case of I.G., I1?, 2654 ; see above,
note 53.

8 Pp. 48-50.

5 Inscr. Jur. Gr., I, pp. 122-123.
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contracts with a trustworthy person was adopted—ifrom Ferguson’s study we know
this became a legal requirement—, the need for the unofficial notices on the horoi was
no longer felt and hence their use gradually declined. This explanation is only partially
satisfactory, for, although the depositing of a carefully dated contract would offer
protection to the first creditor, it did not publicize the lien on the property, thereby
giving to a third party the necessary warning about the status of the property on the
security of which he might have intended to make a loan. A more comprehensive
hypothesis to account for the disappearance of the horoi from the Attic scene is that,
to assure proper publicity, a system of official mortgage registers was ultimately
developed. These records may have been kept on perishable material and accordingly
have not been preserved.” If this supposition is correct, then presumably the Athen-
ians in the course of the second century adopted the use of some kind of dvaypadn rév
krudTov kal T@v ovpBolaiwy such as Theophrastos had advocated, from which one
could discover ei é\edfepa kai dvémada kai Ta avrod mwhel dikaiws. To judge from these
words an dvarypady of this type was an official register of properties and contracts,
open to the public, and hence different from the records maintained in various Greek
cities in the Hellenistic and Roman periods in a place frequently designated as the
Xpewpvhdkior.” The xpewduhdrioy, it is believed, was an office maintained by the state
as a depository for contracts; it thus performed a useful service to each contracting
party, but, presumably, unlike the dvaypadnj, it was not open to the public.* I am
unaware of any reference to a xpewdvhdxiov in Athens, but the formula in one horos
inscription *—«ard ovvfikas Tas kewpévas mapd Tois feorpoférais—suggests that at some
time the thesmothetai, in addition to their regular duties, may have assumed respon-
sibilities similar to those of the custodians of ypew¢vrdkia in other cities.

Before ending this general discussion of the use and physical characteristics of
horos mortgage stones, there is one extremely perplexing problem which deserves
consideration. As is well known, the earliest allusion to horoi, which presumably had
some connection with the employment of real property as security,* occurs in Solon’s
tamous line, 8povs dveihov moM\ayfj memnyéras.”® After this solitary example a full two
centuries elapse before there is another certain reference to a horos of this type.*®
Turning from the literary to the epigraphical sources, we find a similar situation
obtaining, for, as was stated above, the majority of scholars agree that none of the

% Beauchet, III, p. 349.

® See the list of cities which had such an office, and the various synonyms for XpewduAdkiov,
given by R. Dareste, B.C.H., V1, 1882, pp. 241-245.

¢z Beauchet, IV, pp. 65-66.

 ‘EAdpd, VIII, 1935, pp. 223-228; see above, Chapter 1I, No. 24.

% See below, Chapter VIII, pp. 181-184.

® Aristotle, Ath. Const., X11, 4.

% Wade-Gery, Mélanges Gustave Glotz, 11, pp. 879-882, sees such a reference in Thucydides,
IV, 92, 4,—incorrectly, I believe; see above, p. 50, and note 40.
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extant mortgage stones antedates the fourth century. In view of the large number
of fifth century inscriptions which have been preserved, this apparent lack of horos
mortgage stones among them is certainly surprising. A possible explanation, of
course, for the absence of mortgage horoi among sixth and fifth century inscriptions
is that in that period they were made of wood and hence have not survived. Scholars,
in general, have either accepted the existence of wooden horoi or, at least, have
admitted the possibility that they could have been made of that material.®* The
problem is important and requires investigation, for the question as to whether
mortgage horoi of some type were in use before the fourth century is intimately
connected with the obscure subject of the date at which the mortgage contract was
adopted by the Athenians.

Since some 192 horos mortgage stones belonging to the fourth century and later
have been discovered in Attica, it is obvious that they were commonly used in this
period. Consequently, it is logical to assume that the numerous references in the
orators to horoi are allusions to these stones. Since, however, the orators naturally
did not define what they meant by horoi, the possibility must be considered that to
the Athenians this word also connoted a different kind of mortgage notice from the
ones with which we are acquainted. In this connection a passage from [Demosthenes],
XXV, Against Aristogeiton, I, 69-70, is very instructive. In an effort to emphasize
the fact that Aristogeiton is a State debtor, the speaker draws a contrast between
the ways in which private and public debts are recorded and publicized. He says:
éyo yop olpar el vuds, Gomep dv el xpéos éoromeir iBiov, olTws éferdoar TodTOV Kal TO,
rovroul oD dy@vos dikaa. €l Tolvvr Tis ddeilew T’ midTo Xpripata, 6 & rpveiro, €l pev
épaivovl ai te avvbijkaw kol as édaveicato keipevar kal ol tefévres Spou éorndres, Tov
dpvovpevov fryeicd &v avaidi) dnlovér, el 8 drppnuéva Tadra, Tov éykalotvra - olrw TabTa
médukev. eiol Tolvvy Gv "ApioToyeltwv dpeiker TH méher cuvlijkar pév oi vépor, kal’ ods
éyypdpovrar wdvres oi dphiorkdvovres, Spos 8 1 Tavis 1) wapa. 1) Oed kepévn.

In these lines [Demosthenes], when referring to a private debt, uses the terms
with which we are familiar—ovvffkae and Spoi. In the comparison with a public debt
owbika are likened to vdpor and Spou to cavis. It is important to observe that there
is no identification of §pot with oavis. On the contrary, it is specifically stated that
for publication purposes pot were the medium for private obligations and oavis for a
public obligation.

On the basis, then, of what is most probably authentic fourth century testimony,*
it is clear that the wooden tablet known as oavis was not used as a synonym for Gpos.
This fact, although it is not proof that horoi were never made of wood, must be kept
in mind as we examine the pertinent definitions of the lexicographers, the relevant
passages from whom are quoted below.

o7 E. g., Inscr. Jur. Gr., 1, p. 128; Beauchet, III, p. 350; Lipsius, p. 694, note 61.
68 See Georges Mathieu, Démosthéne, Plaidoyers Politiques, Tome IV, 1947, pp. 134-139

(Budé).
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Two definitions of oavis may be mentioned first. Bekker, Anecdota Graeca, 1
(Lexica Segueriana), p. 303, 23-24: Savis: caviles, év ais dveypddovro oi T méher
ddeilovres kal oi dANo Tv HOukmrdres. Etymologicon Magnum, 708, 13-15: Savis: Olov
Tavis, mapd. 76 Terdofai, 10 émipmkes EVNov. Savides O¢, év als éyypddovrar of dpeilovres
7l kal ol )Oukmkéres Ti. :

Since the definition in the Anecdota Graeca specifically refers to debtors rfj méhet,
it seems probable that oi é¢peihovres in the almost identical wording of the Etymologicon
Magnum are also debtors 7j mé\e.. Thus in these two passages oavis apparently is
defined as in the lines of [Demosthenes] quoted above—with the addition of the well
known fact that indictments were commonly written on oavides which were then
posted in public.*

Pollux, III, 85 (Bethe) : povs épiordvar xwpie: oavis & 4w §) oriny Tis Sylodoa s
éomiw dmdxpedy T TO Xwpiov.

In this definition, contrary to the evidence already given, there seems to be a clear
identification of 8pos and gavis. Two manuscripts (A and C) of Pollux, however,
read Aiflos for oavis. Despite Bethe’s preference for the reading oavis, Aiflos seems
more probable to me, for it is rather difficult to understand the likening of cavis to
ormAn. In fact, the reading Aiflos 8y 9 omjAy s is an apt definition of Spos since, as
we have seen, many of the preserved horoi are nondescript stones while others are
shaped like stelai. If the reading Miflos is accepted, then we have in this passage a
definite statement that a horos was a stone. This interpretation is confirmed by
Pollux IX, 9 (Bethe): 6 & 6pilwv Spioris, xal & dméxpewr xwpiov wpiopévov, kal 1
éveornrvia ok Spos, and by Hesychius (Schmidt) : 8pos: vépos, feouds. 7 oriy, 4
KaTamemyyvia émi Xwple 1) oikig.

Bekker, Anecdota Graeca, 1, 192, 5-6: “Opov émfeivar xwplw: tod Saveiocapévov
70 8vopa éypddero eis cavida, kai ékpeudro éml o dypod.

In these words 8pos and aavis are explicitly equated. Anyone familiar with the
horos mortgage stones, however, will immediately recall that on them the name of
the creditor only was inscribed. If this passage were a correct definition of a mort-
gage horos, 7ob Saveioavros rather than rod Saveirauévov should have been written.™
The statement that the name of the borrower, i. e., the debtor, was inscribed eis oavida
is similar to the information given in the passage of [Demosthenes] quoted above.
It seems probable, therefore, that the author of this definition has confused the
mortgage Spos on which the name of the creditor in a private transaction was inscribed
with the oavis on which the names of public debtors were listed.

The final words of this notice—«ai ékpepdro éml o9 dypop—are untranslatable as

® Lipsius, p. 820.

" A similar remark can be made concerning the definition from Et. Magn., 708, 13-15, quoted
above, for oi épeldovres were not recorded on horos inscriptions. The only horos including the
name of the debtor also is one from Lemnos, published by M. Segre. See above, Chapter, 11, p. 40.
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they stand. They should be considered in connection with the following definition
given by Hesychius (Schmidt): ocaviss 0dpa. Aedkwpa, é» & ai ypadal ’Abpmow
éypddovro mpos Tovs kakovpyovs. Tiflerar 8¢ kai émi Tob (o )Tavpod. The statement that
the oavis was a whitened tablet on which indictments were recorded we know is
correct.” What is meant, however, by the remark that it was placed émirod (o) Tavpod ?
The manuscript reading is radpov; as emendations Scaliger and Casaubon suggested
oravpob and meravpov respectively. Strange as it may seem, the manuscript reading is
the most likely one. In a recent study G. P. Stevens has shown that the location of
the bull dedicated by the Areopagus on the Acropolis,” mentioned in Pausanias, I, 24,
2, was probably just to the northwest of the Parthenon. It is entirely possible, then,
that the definition in Hesychius contains a reference to this radpos. Such an assump-
tion provides a reasonable explanation for the unintelligible words—éxkpeudro émi rov
dypod (Bekker, Anecdota Graeca, 1, 192, 5-6), quoted above. A oavis cannot be hung
on a field, but it can be hung on the statue of a bull. The passage, consequently, should
probably read éxpepdro ém tadpov—or possibly émi 7ol Tavpov; it is easy to imagine
how the corruption in the text could have occurred. In this connection the phrase
describing the cavis in the passage of [Demosthenes] quoted above assumes im-
portance— oavis 7 wapd 77 Oed kepévrn. If the location suggested by Stevens is
correct, the statue of the bull of the Areopagus was bounded on one side by the
Parthenon and on another by the Athena Promachos.” Since we know that state
debtors were publicly registered on the Acropolis ([Demosthenes], LVIII, Against
Theokrines, 48; cf. 19 and 50-52), it seems very likely that certain cavides were
exposed to view suspended from the bull of the Areopagus,™ just as other cavides
were posted in such places as mpd r@v émwvipwy in the agora.”

There is one further definition which must be considered. It was quoted earlier
in this chapter,”™ but, in order to have all the relevant passages grouped together, the
pertinent words are repeated here. Bekker, Anecdota Graeca, I, 285, 12-16: “Opos
— — — &or 8¢ 6 8pos kal oavidiov 7O émTifépevor Tals oiktars kal Tols xwplows éykara-
myyviuevov Tols évexvpialopévots mpos & Speihovow oi deamérar . . . . The same word-

" Lipsius, p. 820.

2 The Setting of the Periclean Parthenon, Hesperia, Supplement 111, 1940, pp. 19-24. Pro-
fessor A. E. Raubitschek kindly called to my attention Stevens’ study on the location of the bull
of the Areopagus. ’

8 Walther Judeich, Topographie von Athen?, Munich, 1931, p. 241 and note 1 (following
Pausanias) locates the bull of the Areopagus, which he believes was dedicated in the fourth century
or earlier, on the north side of the Processional Way, an area which also could be described as
mwapd. 77} Oed.

74 If the above reasoning is correct, it seems certain that the definition in Anecdota Graeca, I,
192, 5-6, refers to a public, not a private debt. '

5 Demosthenes, XX1I, Against Meidias, 103 ; see Lipsius, p. 820, and C. Wachsmuth, Die Stadt
Athen im Alterthum, Leipzig, 1890, 11, 1, pp. 387-390.

7¢ See p. 43.
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ing is to be found in the Etymologicon Magnum, 632, 27-30. In these lines dpos and
gavidov are unequivocably identified. Savidiov, of course, is the diminutive of cavis
and whenever it occurs in Greek literature in the meaning of tablet, record, etc. it
refers, like oavis, to some sort of public register. To the best of my knowledge, it is
only in the tenth or eleventh century Lexica Segueriana and in the even later Etymo-
logicon Magnum that the word is used in reference to a mortgage horos. The infor-
mation contained in these volumes is often extremely valuable, but, when one reflects
that even second century A.p. lexicographers like Pollux and Harpocration deemed
it necessary to explain an obsolete meaning of §pos, one is certainly justified in
questioning the accuracy of the information available to these compilers of the Middle
Ages. It seems to me that scepticism is particularly called for in this case in view of
the careful distinction made between 8pos and oavis in [ Demosthenes], XXV, Against
Aristogetton, 1, 70. Is it not possible that these mediaeval lexicographers or their
sources were misled by the juxtaposition of the words—épos 87 oavis—employed by
the orator?

One might expect that the expressions used to designate the setting up or the
removing of horoi would throw some light on the physical characteristics of these
mortgage notices. For the sake of completeness, therefore, there are listed below
those phrases from the ancient sources which give some information on this topic.”

Expressions for setting up or removing horoi, referring to land.

Demosthenes, XXXI, 1. rifnow dpovs — — — — émi 76 xwplov.

Demosthenes, XXXI, 3. 7ovs (8povs) émi Tod xwpiov réfnkev.

[Demosthenes], XLII, 5. ov8els 8pos émearw émi ) éoyaria.

Pollux, ITI, 85. 8povs épordvar xwpie.

Pollux, IX, 9. 7 éveamrvia amily Spos.

Hesychius. 8pos: ari\y, 1 karamemyyvia émi ywplw.

Anecdota Graeca, I, 192, 5. pov émbeivar xwpio.

Anecdota Graeca, I, 285, 13-15. & 8¢ 6 Spos kai oavidiov 76 — — — kal Tols xwplots
éykaTamyyviuevor.

Demosthenes, XXXI, 4. avet\ev Tovs Spovs.

[Demosthenes], XLIX, 12. rovs Spovs avéomakev.

Such phrases merely indicate that when horoi were set up in a field, they were
either placed on the surface or were driven into the ground. They could be removed
by pulling them up (dvaowdr). The verb dvawpeiv need imply nothing more than to
destroy or to remove them.

Expressions for setting up or removing horoi, referring to houses.
Demosthenes, XXXI, 1. rifnow Spovs émt mjv oikiav.
Demosthenes, XXXI, 3. rods émi rjs oikias povs — — — énxev.

7 Some of these expressions will be found listed in Beauchet, III, p. 350.
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Demosthenes, XLI, 6. 8povs émoriioar — — — émi ™jv oikiav.

Harpocration, 226, 3. 8pos. oVrws éxdlovv oi ’Arrikol 7a émdvra tals vmokeypévais
oikiaus kal xwpiois ypdupara.

Hesychius. 8pos. omj\n, 1) karamemyyvia émi xwpie 1) oikig.

Anecdota Graeca, I, 285, 13-14. &or 8¢ 6 Spos kai aavidiov 76 émribéuevov rals olkias.

Demosthenes, XXXI, 3. rovs 8povs amod r7s oikias ddaspet.

Absolute certainty about the mechanical procedure referred to in these expres-
sions is impossible, but it is probably justifiable to interpret them as meaning that
horoi were laid against houses, were affixed somehow to them, were actually imbedded
in the walls, and that sometimes the inscription was cut on a stone in the house wall.

No definite conclusions on the possible use of wooden horoi, it is clear, can be
drawn from the language employed to describe the setting up and removal of these
mortgage notices, for, except in those cases where it is specifically stated that a horos
was a stone, the phrases are appropriate to designate wooden objects or stones of the
type discussed earlier in this chapter.™

The results of this investigation into the possible existence of wooden horoi can
be summarized briefly. Horos mortgage stones were widely used in the fourth century
and later, and presumably the numerous references to horoi in the orators are to
these stones. Because of its durable quality, stone seems a more likely substance than
wood for the recording of notices, set up in public, intended to publicize a lien. The
only unequivocal references to wooden horoi occur in two mediaeval lexica, the Lexica
Segueriana and the Etymologicon Magnum. The definition in those compilations of
horoi as oavidia is completely at variance with the contrast between 8pos and cavis
made in [Demosthenes], XXV, Against Aristogeiton, I, 69-70. It seems strange,
also, if such a simple device as a wooden oavidior could serve as a mortgage notice,
that the Athenians had recourse to the more troublesome methods not only of inserting
stones in, or affixing them to, house walls, but also of cutting the appropriate inscrip-
tion either on a stone which formed part of the wall or which happened to be lying
in the vicinity.” Since wooden horoi, if they ever were used, naturally would have
perished, it cannot be dogmatically asserted that they never were employed. The
evidence for their existence, however, is too tenuous to offer a satisfactory basis for
any hypothesis. Consequently, it does not seem justifiable to explain the fact that no
horoi are extant from the time of Solon until the fourth century by assuming that in
the intervening two centuries the Athenians used perishable wooden oavidia rather
than the horos stones with which we are familiar for a later period. The mystery
concerning the lack of any preserved mortgage horoi from the fifth and sixth

centuries, therefore, still requires explanation. We shall return to this problem in
Chapter VIII.

8 See pp. 42-46.
7? See note 78.



CHAPTER IV

TIIO®GHKH

A glance at the inscriptions edited in Chapter I or at those listed in Chapter 11
reveals the fact that the great majority of the horos mortgage stones publicized
contracts concerned with dmoriunua (whether piocfwois oikov or dmoripmpa mpowkds)
or the transaction known as mpaos émt Moer. The following three chapters will contain
discussions of these institutions. Before approaching that task, however, it will be
advisable to investigate certain aspects of the Attic hypothec, the institution which
is usually considered to be similar to the modern mortgage. An examination into the
nature of the hypothec will necessitate a discussion of various other problems con-
cerning the Athenian system of real security * and, therefore, will provide a useful
background for the study of those institutions with which the horoi were particularly
associated. Such an investigation is especially needed at the present time since many
of the generally accepted ideas about the Athenian hypothec have recently been
vigorously challenged by U. E. Paoli.?

According to the traditional view, Athenian law recognized three forms of real
security: évéxvpov, vmobiiky, and wpaois émi \oe.! In évéxvpov,® which referred

* Real security is used throughout this work in the sense of the holding of property as
security in contrast with personal security, i.e., suretyship, or the use of one’s own person as
security.

% See the works listed on p. vii.

® Hitzig, p. 1; Beauchet, III, pp. 176-180; Lipsius, pp. 690-692 ; La Pira, Bullettino dell’ Istituto
di Diritto Romano, XLI, 1933, pp. 305-306. These three forms of real security can be roughly
equated with certain institutions in Roman law as follows: é&éxvpor and pignus, dmobixy and
hypotheca, wpiows émt Moe and  fiducia (cum creditore) ; cf. W. W. Buckland, 4 Text-Book of
Rowman Law from Augustus to Justinian, Cambridge, England, 1921, pp. 470-474.

* The word évéyvpov and its cognates are used in a wide range of meanings. In Aristophanes,
Ecclesiazusae, 753-755, and Plutus, 450-451, oxkevdpia, and fdpaé and donis, respectively, are referred
to as &véxupa. [Demosthenes], XLIX, Against Timotheos, 48-54, is enlightening on the procedure
followed when a movable was offered as security for a loan. According to Timotheos, the Boeotian
admiral had borrowed 1000 drachmas from Pasio and had offered yaAxds as évéxvpov. The speaker,
who denies this statement, asks who brought the copper to Pasio, who received it, and who weighed
it. This passage also proves the important fact that it is incorrect to characterize as mofijky every
contract which is described by the verb dmorfévar, for frequently in reference to the évéxvpov the
appropriate form of that verb is employed; cf. Demosthenes, XLI, Against Spoudias, 11. In
bottomry loans sometimes the security was called &éxvpov; cf. [Demosthenes], LVI, Against
" Dionysodoros, 3 (a ship). In [Demosthenes], XXXIII, Against Apatourios, 10, the ship, which
served as security in a mpdous éri Moe contract, is designated as ééxvpov. The term apparently could
be used even of immovables; cf., for example, Harpocration, s.z. Amoryuqral. In extant Attic
sources, however, &véxvpa regularly denote movables.

To be distinguished from this use of ééxvpov referring to security for a loan is its employment
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usually, if not always, to movable property, the object offered as security passed
immediately on the formation of the contract into the possession of the creditor. In
vmobijkm, which referred usually to immovable property, the debtor remained in
possession of the security until the maturity of the loan, at which time, if he were
delinquent, the creditor could foreclose on the property which had been offered as
security. In mpdois émi AMoe the borrower sold, subject to redemption presumably
within a specified time, the object offered as security to the creditor who accordingly
immediately became the new owner. The actual possession, depending on the terms
of the contract, could either remain with the debtor or pass to the creditor.
Concerning évéxvpov and wpdois émi Moe, although there is disagreement on
matters of detail, most scholars have been in accord on the chief features of the
institutions. The nature of vmofixm, however, has given rise to considerable contro-
. versy. Before entering into this controversy one significant and, I believe, previously
unnoticed peculiarity of the hypothec should be emphasized. Although scholars uni-
versally speak of the Attic hypothec, the word vmofrjky, in the meaning of real property
serving as security, never occurs in fifth or fourth century Attic authors. When the
word is used in the Attic orators, it always refers to the security (ship or cargo, or
both) in a maritime loan.” The contract, called hypothec by modern scholars, is
invariably designated by some form of the verbs vmorifévar or dmoketoflar. This does
not mean, of course, that the hypothec did not exist in fourth century Athens, but
the restricted meaning of the noun dmofijxy is interesting and perhaps significant.
In view of this fact, it is certainly hazardous to claim without question as a hypothec
every contract referred to by the verbs vmorifévar or vmokelofau. The possibility must
not be excluded that these verbs might have had merely a general meaning, signifying
any type of contract in which real security was involved.®
Until recently two main theories concerning the hypothec have held the field, one
advocated by Pappulias and the other by Hitzig. Pappulias,” reviving an older idea,
maintains that the Attic hypothec gave to the creditor only a tus vendendi. According
to this doctrine, if the debtor had not repaid the loan by the time of maturity, the

to designate movables seized by the creditor from a delinquent debtor; cf. [Demosthenes], XLVII,
Against Euergos, 37-38; 41-42 and passim; Demosthenes, XXIV, Against Timokrates, 197;
Aeschines, ITI, Against Ktesiphon, 21. Such a seizure was called évexvpaoia and the verb to describe
the act was évexvpdlew (see Chapter VIII, p. 170, on this word in Aristophanes’ Clouds). ’Evexvpaoia
could be authorized by an executory clause in a contract (I.G., II2, 1241, lines 33-39; 2492, lines
7-9—in connection with non-payment of rent), by a court decision ([Demosthenes], XLVII,
Against Euergos, 57), by governmental decree (ibid., 36-38), and in various other ways. For a
general discussion of évexvpaola, see Beauchet, III, pp. 223-234; C. Lécrivain in Daremberg et
Saglio, D.d.A., s.v. Enechyra, p. 617, and E. Caillemer, ibid., s.v. Foenus, p. 1218. ’

5 E.g., [Demosthenes], XXXIV, Against Phormio, 6-8; 22; 50; XXXV, Against Lakritos,
10-13, 18; 52.

¢ C1. note 4 above.

" Pp. 141-174.
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creditor had the right to foreclose, but he had to sell the security on which he had
seized. If the sum resulting from the sale was greater than the value of the obligation,
the creditor was bound to return this “ excess ” (7a vmepéxovra, 1 vmepox1}) to the
debtor. If the proceeds of the sale, however, were less than the amount of the debt,
the creditor had the right to exact the balance (76 é\\eimov) from the debtor. Hitzig,*
on the other hand, argues that, if the debt was not repaid by the time of the expiration
of the contract, the creditor by means of éuBdrevois took possession and acquired
ownership of ra vmokeipeva. Since the relative values of the security and the obligation
were not considered, the creditor did not have to return to the debtor ra Jmepéxovra
and, conversely, he was unable to exact 70 é\\etmor from the debtor.

In the theories of Pappulias and Hitzig, although there is disagreement on the
ultimate effects of the hypothec, there is complete agreement that for the duration of
the contract the debtor remained in possession of the property offered as security.
Paoli,” however, insists that in the term vmofrjkn it is necessary to recognize two
different institutions—or at least two different aspects of the same institution. In
the first case possession remained with the debtor. He determined at some time before
the maturity of the obligation what objects should be subject to seizure by the creditor
in case of non-repayment of the loan. Such contracts, according to Paoli (pp. 144-145)
were common both in commercial and civil transactions, but they gave to the creditor
only a simple right in personam and not a right in re (p. 147). For the creditor to
have a right in re—a “ real right ” (diritto reale) which protected him against the
claims of other creditors—it was essential for him to have possession of the object
offered as security (pp. 147-148). This second aspect of the hypothec Paoli (p. 144)
describes as follows: ““ the transfer by the debtor to the creditor, as security for the
payment of the obligation, of the possession of an object ; thereby there is constituted
in favor of the creditor a preferential right (diritto di prelazione) over all the other
creditors.”

Not only does Paoli insist that for a creditor to possess a “ real right of security ”
(diritto reale di garamzia) he must be in possession of ra vmokeiweva, but he also
rejects the theories of both Pappulias and Hitzig concerning the ultimate effects of
the hypothec contract. According to Paoli (p. 157) the civil hypothec (which granted
a “real right”), as contrasted with the commercial hypothec, was not subject to
maturity in the Attic period. Both the vmofijky and the évéxvpor had a continuative
character (carattere comtinuativo); they were institutions by means of which a
transfer of possession and not of ownership was effected, and they operated in a
provisory and not in a definitive way. Paoli expresses his view very clearly in the
following sentences (pp. 157-158): “ The pledge and the hypothec, in short, in
the form which they assume in the civil law, do not have a maturity whose effect is

¢ Pp. 81-94; cf. Beauchet, III, pp. 264-282.
® Studi, pp. 141-165.
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either the falling of the security (cosa) into the ownership of the creditor, or the
authorization of the sale. This explains why in the Attic sources references to the
maturity of the pledge and the civil hypothec never occur, while it is mentioned so
frequently for those forms of pledge (forme pignoratizie) in which maturity is
certain; and this also explains why the institutions of the mpdots émi Moe and of the
dmoriumpa were so flourishing,—institutions which are more efficacious, because not
provisory, than the continuative hypothec and pledge, but which would be useless and
less perfect duplicates if the hypothec admitted of a maturity, and above all if the
maturity gave rise to sale. But from the sources it constantly appears that the pledge
in civil law, by effecting the transfer of possession and not of ownership, has a
continuative character.” *

Paoli (pp. 163-165) lays stress on the importance of evolution in legal institutions
and emphasizes that the pledge (pegno) of commercial law influenced the development
of the pledge of Attic civil law. Under such influences “ the dmofjkn (of the Attic
period), which either is not a ‘ real right,” or, if it is a ‘ real right,” is a pledge, was
transformed into an institution more akin to the modern hypothec ”—but this develop-
ment was not completed until the Hellenistic Age.

Such, in brief compass, is Paoli’s thesis concerning the Attic hypothec, a thesis
which he attempts to support by an analysis of specific evidence. The only way,
obviously, to test the validity of his conclusions is to examine the sources he marshalls
in behalf of his theories. Before investigating his contention that a hypothec (con-
ferring a right in re) was marked by possession of the security on the part of the
creditor and by a continuative character, however, a few comments should be made
concerning his insistence that the hypothec, in which the creditor was not in possession,
did not furnish him a “ real right ” which protected him against the claims of other
creditors. To substantiate this statement he ** refers to a passage in Aeschines and
to two inscriptions from Arkesine in Amorgos.

Aeschines,* after explaining why Demosthenes had a claim for one talent against
the city of Oreos, says: dvaykaldpevor 8¢ oi ‘Qpeiras kal odk ebmopoivres, vméfeaar avrd
700 TaNdvrov Tas Smpooias mpoaddovs, kal Téxov Hveykav Anpooféve. Tod Swpodorrparos
Spaxuny Tob pmrds s pvés, Ews T kepdhawov dmédooav. Since Demosthenes, although
obviously not in possession of the security, nevertheless received both interest and
principal, it is rather difficult to discover in these words any evidence for the con-
tention that this contract—the various clauses of which are unknown to us—afforded
inadequate protection against the claims of other possible creditors.

10 Ip their reviews (for references, see p. vii), Arangio-Ruiz and La Pira both reject Paoli’s
contention that for the duration of the contract possession resided with the creditor. The continu-
ative character of the hypothec is rejected by Arangio-Ruiz, but accepted, with slight modifications,
by La Pira (see below, p. 83).

1 Studi, pp. 144-145.

12 IT1, Against Ktesiphon, 104.
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Hellenistic inscriptions from Amorgos are not good evidence for legal procedure
in fourth century Athens, and the two documents ** cited by Paoli certainly do not
support his thesis. Since their wording is almost identical, it will be sufficient to
comment on only one of them (no. 67). It is recorded there that a certain Praxikles
lent to the city of Arkesine a sum of three talents—dxivdvvop ma[v]|[r]os kiwdbvov
Ipafukher (lines 39-40). In lines 42-44 the security covering the loan is described
as follows: vméfero 8¢ Mpalukhijsd 7[e]| [k]owa 7o v[7]s méhews dmavr[a k]al [r]a
dia Ta *Apregwéwv kal TGV oikovy|[r]wy év Apkeoiv dmdpx[ovra] Eyyaia kal Pmep-
mévria. Then follow detailed and drastic executory and penal clauses which were
agreed upon for the protection of the creditor, and finally it is stated emphatically
that nothing whatsoever shall take precedence over this contract with Praxikles (lines
76-81) : mijs 8¢ ovyypadils THode| [d]poréynaay *Apk[eow]els undév elvar kvpudrepoy
pire vépov pire Ylh]|[$plwopa wire 8[dypla [wilre orparnydv wire dpxiy EMa
kptvov| [o]av 4 ma év T[fe ovyy]padde yey[plopp[éva] whre Mo pnbev pifre Téx |vmu
pijre wa [ pelvpéoer umdemdr, dAN’ €ivar Ty ovyypadiyy kvptav|[od &|v émdépel & SaveiTas
7 oi mpdo [ oovr es vmép avrod. Since it would be difficult to imagine a contract in which
the rights of the creditor are more scrupulously protected,™ Paoli’s comment ““ Da una
convenzione simile non sorge un diritto reale ” is somewhat surprising, to say the
least.”

Paoli ** also insists that it is not the priority of the loan but the possession of the
security which affords real protection to the creditor. To support this statement he
assembles evidence from certain speeches of [Demosthenes].’” The transactions
referred to in these orations, however, are all concerned with maritime loans, and Paoli
himself elsewhere ** quite properly emphasizes that evidence derived from a contract
established according to commercial law is valueless for the interpretation of a con-
tract based on civil law. Maritime loans were notoriously hazardous. Unless the
creditor went on the voyage himself, or despatched a trusted agent, the debtor was

#J.G., XII, 7, 67 and 69.

*Cf. W. W. Tarn, “ The Social Question in the Third Century ” (in The Hellenistic Age,
Cambridge, England, 1923), pp. 108-112, and M. Rostovtzeff, Social and Economic History of the
Hellenistic World, Oxford, 1941, p. 223.

'* Regarding these inscriptions Paoli (p. 145) writes: ““in questi casi il negozio ha senso solo
se si intende che nella convenzione vi sia una semplice predeterminazione dei beni sottoposti
all’eventuale esecuzione: inammissibile I'ipoteca, a costituir la quale gli $roxeipeva sono disadatti per
natura e sproporzionati per valore all’obbligazione garantita.” Such an interpretation is certainly
not borne out by the Greek quoted in the text above, or by lines 57-64 of the inscription where it
is stated that in case of non-payment of the debt Praxikles or his agents may exact with impunity
double the amount of the loan in any way they wish from the public and private property of all
the inhabitants of Arkesine.

16 Studi, pp. 146-147.

1" XXXIV, Against Phormio; XXXV, Against Lakritos; XLIX, Against Timotheos.

18 Studi, pp. 157; 161-164.
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completely free from the creditor’s supervision until the return to the original port.
Naturally the creditor tried to protect himself by a carefully worded contract ** and
by taking possession of ship and cargo on their arrival.* To judge from one passage,*
if the debtor did not pay principal and interest within twenty days after the return
of the ship, the creditor had the right to sell the security. This taking of possession
on the return to port was necessary, for, since the security consisted of movables, an
unscrupulous debtor could easily abscond with them.*

In a maritime contract, then, it is clear that the creditor derived his best pro-
tection from taking possession of the security as soon as the ship returned to port.
Otherwise he was dependent on the honesty of the debtor and the hope that the courts
would uphold the validity of the contract.® It is obviously erroneous, however, to use
the procedure followed in such maritime contracts as evidence for the procedure
adopted in the matter of loans secured by real property. A debtor cannot abscond
with immovables. Consequently, in any effort to ascertain the nature of the fourth
century Attic civil hypothec—i. e., a loan secured by real estate—, it is imperative to
rely on evidence derived from civil and not from commercial law.

This brief discussion of the passage in Aeschines, of the inscription from
Amorgos, and of the maritime contracts treated in certain orations of Demosthenes
is sufficient, I believe, to demonstrate that such evidence does not prove Paoli’s theory
that the hypothec established according to civil law, in which the debtor retained
possession of the security, did not furnish the creditor a “real right.” It is now
necessary to examine his fundamental contentions that in a civil hypothec which
granted the creditor a right in 7e the creditor was always in possession of the security,
and that such a contract had a continuative character. If the texts which he adduces
in support of this thesis are convincing, then, since there is abundant evidence for
possession on the part of the debtor, it would appear that Paoli is correct in main-
taining that the Attic hypothec comprised two different kinds of contracts. The
problem is a basic one for the understanding of Athenian economic and legal institu-
tions and will require extensive investigation. It must be remembered, however, that
the transactions called hypothecs by modern scholars are designated by fifth and
fourth century authors only by the verbs dmorifévar and dmokelofar.* Consequently,
in the ensuing pages we must attempt to ascertain not only whether the creditor or
debtor was in possession of the security, but also what type of contract is under
consideration.

10 [Demosthenes], XXXV, Against Lakritos, 10-13.

20 Demosthenes, XXXII, Against Zenothemis, 14; XXXV, Against Lakritos, 11; XLIX,
Against Timotheos, 35.

21 [Demosthenes], XXXV, Against Lakritos, 11-12.

22 For an attempt to abscond, see [Demosthenes], XXXIII, Against Apatourios, 9.

28 [Demosthenes], LVI, Against Dionysodoros, 1-2; 48-50.

2¢ See above, p. 62.
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This examination into the nature of the Attic civil hypothec will be divided into
three parts. Part I (pp. 67-80) will be devoted to an analysis of the evidence adduced
by Paoli. This evidence, I believe, will appear inadequate to prove his contentions.
Part II (pp. 80-89) will contain a discussion of evidence, not mentioned by Paoli,
which seems completely to refute his theories. In Part III (pp. 89-95) an attempt
will be made to describe the evolution of the Athenian system of real security and
the role played therein by the hypothec.

I

Paoli * first examines certain cases which Hitzig,* in order to explain the fact
that the creditor is (or seems to be) in possession, claims are examples of security
which has passed into the ownership of the creditor as a result of foreclosure. Two
of the passages * can be dismissed without discussion since one refers to a maritime
loan and the other to a wpdous émi Moe. Sections 11-12 of [Demosthenes] XLIX,
Against Timotheos, however, are very germane to our problem, but unfortunately
they are exceedingly difficult to interpret. Since Paoli makes frequent use of them
to support his contentions, it will be useful to quote the pertinent sentences. After
mentioning that Timotheos was in great need of money, the speaker (Apollodoros)
proceeds: 1) pév yap ovoia mdxpews fv draca, kai Spot avrijs Erracav, kal Aot ékpdrovy:
0 pév év medip dypos dmoripnua 76 maudi 76 Edum\idov kabewomike, éxikovra 8¢ pr;ptip-
Xots Tols CvvekTAeVT Ao abT® €mTa pvdv €xdoTe 1 dAN1 ovola vmékero, ds odros adrovs
O'Tpaﬂrywv 'r;va'yxwe Tols vavras Tpodny Sadodvar émedn Oé am'oxecporovneecs‘ & 70
)\O’}'(p am7ve‘yx€v €K TOV OTPAT LOTIKGY xpm.ca‘rwv O.'UTOS 868&)’(0)9 ELG TaS Vavg TGS em‘a
pvas Tavras Tote, pofovpevos pi) karapapTvpiowow adrod of Tpuipapxor Kal ébeléyxmrau
Yevddpevos, ddvewopa mowtrar idig map’ éxdoTov adrév tas émra pvds kal dmorifnow
adrols T ovoiav, ds viv adrods dmooTepet kal Tovs Spovs dvéomakev.

Thus Timotheos was in dire need of money, because all his property was encum-
bered (dméxpews), the farm in the plain serving as dmorfumpa for the son of
Eumelidas,” and the rest of the property serving as security (dmékero) for the sixty
trierarchs, to the amount of seven minas each. Timotheos had forced these trierarchs
to dispense seven minas each as subsistence to the sailors; in his official account he
reported that he himself had distributed this sum from the military fund, but, after-
wards, fearing prosecution at the hands of the trierarchs, he regularized the com-
pulsion he had exerted upon them by admitting that he had obtained a loan (8dveiorpa

28 Studs, pp. 150-154.

26 Pp. 82-83.

27 Demosthenes, XXXII, Against Zenothemis, 14 (bottomry) ; XXXVII, Against Pantainetos,
10 (wpaois éri Aboer). From such contracts obviously no safe conclusions can be drawn concerning
the civil hypothec.

* According to the contract known as picfwots oikov; see Chapter V.
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moeiraw) from them. As security for the loan he offered that part of his property
which was not already designated as amoripnua; thus each trierarch obtained security
for his particular loan of seven minas.* Subsequently, according to Apollodoros,
Timotheos tried to deprive them of their money, and he had dug up the horoi.

The chief difficulty in this passage lies in the sentence: 7 uév yap odoia vréxpews
W dmaca, kal dpo. avris éoracav, kal dA\hov ékpdrovv. Hitzig deduces from the dAAo
éxpdrovv that the creditors were in possession as a result of foreclosure. Paoli cor-
rectly rejects this explanation by pointing out that appropriation would have ended
the transaction and consequently the property no longer could be called dréxpews. He
adds (p. 152), “ We ought to see here a sure indication that from the possession of
the creditor it is not legitimate to infer the expiration of the contract (wincolo
obbligatorio).” Thus here and also later (pp. 168-169) when he is discussing the
dmoripnpa given in the picOwois oikov, Paoli uses the expression d\\ov ékpdrovr as
evidence that in that form of hypothec and of dworiumupa which provided a “ real
right,” the creditor was in possession of the object offered as security from the moment
the contract was made. The trouble with this assertion obviously lies in the fact that
despite the expression d\hov ékpdrovy, it is clear from the words in section 12— as
vbv avrovs dmoaTepel kai Tods Spovs dvéomakev—(cf. section 61) and from the tone of
the rest of the speech that the debtor Timotheos remained in possession. In regard
to the dmoriunpa we shall see in the next chapter that Paoli (pp. 190-194) argues
that, when the dworiunua was serving as a “ real right of security,” it became custom-
ary for the horoi to symbolize a fictitious possession on the part of the creditor, the
actual possession remaining with the debtor. In his review of Paoli’s book Arangio-
Ruiz *° remarks that in regard to the debtor retaining actual possession, Paoli, through
his theory of fictitious possession, admits for amoriunua what he denies for vmofrn.
Paoli ** in response to this comment admits that possibly the theory of fictitious pos-
session on the part of the creditor should be extended to the hypothec also. He insists,
however, that this admission does not impair his theory that in Athenian law, as
contrasted with custom, a “ real right of security ” was provided only by possession
on the part of the creditor.

Probably no definitive answer can be given to the problem raised by the words
d\\ou éxpdrovv. One thing, however, is certain. Since it is clear from the speech as
a whole that the debtor Timotheos remained in possession of his encumbered property,

29 Paoli, Sul Diritto Pign., p. 166, note 1, seems to imply that Timotheos’ debt to the trierarchs
described in section 12 is different from the one mentioned in the preceding section. It is clear,
however, that in section 12 we merely have an explanation of how the contract mentioned in 11
was constituted.

30 Pp. 249-250. Arangio-Ruiz also quite properly emphasizes the difficulty of interpreting this
passage of the Against Timotheos, because part of the property was encumbered as droripnpa and
part (presumably) as vmrobixy.

81 Syl Diritto Pign., p. 166, note 1.
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the creditors obviously could not also have been in material possession. Incidentally,
the picture of sixty creditors in actual possession of Timotheos’ property is somewhat
startling. Regarding Paoli’s theory of fictitious possession, I question whether such
a thesis is capable of proof or disproof, but it seems to me there is a simpler solution
to the difficulty raised by the word ékpdrovv. Why is it necessary to insist on assigning
a technical meaning to the word? The Athenians, as is well known, were very careless
in their use of technical terms, and the orators were particularly—and undoubtedly
deliberately—vague in distinguishing between ownership and possession.** It is true
that in the expression dore éxew kal kpareiv ** we may have a technical formula for
the idea of possession, but that does not mean that kpareiv is invariably so used. I
believe it is quite possible that the &\\ot éxpdrovy of Against Timotheos, 11, may mean
nothing more than “ others had the upper hand,” i. e., had Timotheos at their mercy.
Some such translation would fit the context perfectly and would eliminate the need
of postulating so questionable a theory as that of fictitious possession. If this render-
ing should be proper, the passage would merely state that all Timotheos’ property was
encumbered, that his creditors were pressing him hard, but he was still in possession.
It must be admitted that this interpretation harmonizes well with the content of the
speech as a whole.

It should also be noted that the term vmofiky is not used in reference to this
transaction. The verbal forms vméxeiro and dmorifmow only are employed, and, as
remarked above,™ it is extremely arbitrary to maintain that these words always
designate a hypothec. Since the horos inscriptions show that the mpdos émi Moe was
the commonest type of contract to furnish real property as security for a loan,*® the
possibility must not be excluded that Timotheos, to satisfy the trierarchs, entered
into such a transaction with them. In this particular case the sale price would have
been the sums already owed to the creditors, who, according to the contract, now
became owners. They, as frequently happened in a mpdots émi Moe, allowed Timo-
theos, now a rent paying tenant, to remain in possession of the property which he
had sold émi Moe.*®

In I.G., IT%, there are two similar inscriptions, 2758 and 2759, which are very
pertinent to the subject under discussion. No. 2758 reads as follows: §pos xwpiov kai
oikias| vmokeypévor PHHH| Spax : Gore Exew kai xkpa|reiv [7]ov Géuevor katd.| ouvbikas
7ds ketpévas| mapa Aewviar Edwvupel. Paoli * misrepresents Hitzig when he says that the
German scholar claims that the immovables have passed into the ownership of the
creditor as a result of the maturity of the debt and the consequent éuBdrevars. Actually

32 Cf. Arangio-Ruiz, pp. 247-249.

8 J.G., 112, 2758.

34 P. 62.

35 See below, Chapter VII, p. 142.

3¢ Cf. Inscr. Jur. Gr., 1, pp. 125-126.

87 Studi, pp. 153 and 158, note 2 ; Sul Diritto Pign., p. 173, note 1.
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Hitzig ** says: “ Die Meinung ist, dass bei Verfall der @éuevos €xew kai kparetv diirfe,
d.h. dass er dann Besitz ergreifen diirfe.” Paoli is certainly correct in denying that
this inscription describes the effects of a foreclosure, for the word vmokeipévor implies
very clearly that the contract was still in existence. It seems impossible to decide,
however, whether he is right in maintaining that we have here a reference to a present
rather than to a future possession of the creditor.”® The precise significance of dore
(or ép’ @ 7e as in 2759) éxew xai kparety Tov Gépevov, of course, is dependent on the
terms of the owwfijkar, about which we shall never know. Hitzig, Arangio-Ruiz,*
and La Pira ** all believe that the reference is to a possible future possession of the
creditor. Manigk * also adopts this interpretation and remarks concerning the con-
troversial formula that ‘ es weist vielmehr auf den aus der lex commissoria folgenden
Eigentumsverfall des Grundstiicks selbst.” Another possible explanation of these
inscriptions is to recognize in them examples of the contract known as dvrixpnos.*
This suggestion raises a very difficult problem. Were the fourth century Athenians
familiar with such an institution? Although the transaction termed antichretic loan
is well known from the papyri,** until recently the only occurrence of the word
dvrixpmos itself was to be found in two brief passages in the Corpus Turis Civilis.*®
In 1933, however, A. G. Roos published a papyrus in which the word occurs twice,
but in a context which adds little to the understanding of the institution.** Manigk,
in his book on dvrixpnos, discusses fully the various ways in which the contract was
used, but, since the evidence is almost exclusively from the Hellenistic and Roman
periods, it is irrelevant to our purposes. The only example he claims for Attica is a
transaction described in Demosthenes’ first oration against Aphobos, a problem which

®Pp. 9.

8 Syl Diritto Pign., p. 173; “ Datio in Solutum,” p. 203.

40 Pp. 248-249.

41 Pp. 310-311.

42 Alfred Manigk, Glaubigerbefriedigung durch Nutzung, Berlin, 1910, p. 40.

4 Cf. Beauchet, ITI, pp. 212-214. Paoli himself, on one occasion (Studi, p. 158, note 2),
calls these two inscriptions examples of dvrixpnats.

44 See the list of such contracts in A. C. Johnson, Roman Egypt, Baltimore, 1936, p. 156. Ci.
E. P. Wegener, Some Oxford Papyri (Papyrologica Lugduno-Batava, III, A, 1942), pp. 45-48,
no. 11.

D, XIII, 7, 33, Idem (Marcianus) libro singulari ad formulam hypothecariam Si pecuniam
debitor solverit, potest pigneraticia actione uti ad reciperandam évrixpnow: nam cum pignus sit, hoc
verbo poterit uti. D. XX, 1, 11, 1, Marcianus (ibid.) Si is qui bona rei publicae iure administrat
mutuam pecuniam pro ea accipiat, potest rem eius obligare. Si dvrixpnois facta sit et in fundum aut
in aedes aliquis inducatur, eo usque retinet possessionem pignoris loco, donec illi pecunia solvatur,
cum in usuras fructus percipiat aut locando aut ipse percipiendo habitandoque: itaque si amiserit
possessionem, solet in factum actione uti.

¢ Papyri Grominganae (Verhandelingen der Koninklijke Akademie van Wetenschappen te
Amsterdam; Afdeeling Letterkunde, Nieuwe Reeks, Deel XXXII, No. 4, 1933) pp. 32-34, No.
11. The papyrus gives an account of receipts and expenditures. Col. I, line 12, reads: ‘Apmoxpdre:
dvriypoens < ¢B; in the mutilated col. II, line 5, there is left only the word avriypijo [ ews.
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will occupy our attention shortly.” The essence of avrixpnots is implied in the word
itself. In certain cases the creditor preferred, rather than to receive interest on the
loan from the debtor who remained in possession of the security, to take possession
himself of the property, thereby having the usufruct in lieu of interest. The chief
difference between dvrixpnos and mpdots émt Moee would seem to be that in the former
the creditor received provisory possession of the property offered as security whereas
in the latter he received provisory ownership. The similarity between the two insti-
tutions may explain why dvrixpnous (if it existed at all) was apparently so uncommon
among the Athenians—at least in the period when the mpdos émi Mdoee was flourishing.

These few remarks are sufficient, I believe, to show how difficult, if not impossible,
it is to reach a definitive interpretation of the contract referred to in these two
inscriptions. Because of this uncertainty, therefore, these documents should not be
used as evidence in an attempt to discover whether the creditor in a civil hypothec
was, or was not, in possession.

An inscription from Amorgos,* belonging probably to the fourth or third century
B.C., has figured prominently in this controversy. Although Amorgos is one of the
few places where horos mortgage documents somewhat similar in content to Athenian
ones have been found, it should never be forgotten that any conclusions drawn from
~evidence provided by Amorgos must be applied to Athenian institutions with great
caution. The pertinent part of this inscription, which, although publicizing a wpéots
émi Moe, does not contain the word horos is as follows: Nikeratos dméSoro to
Ktesiphon among other items of real property vd ywpia & &xe Oéuevos Ni[Kiip]aros
napa ‘Efakéorov, dmavra dpyvpiov Spaxudv mevrakuoxihiwyv, ém ANoe. vmorelel 8¢
piobopa Nurjparos Krouddvre kal Ekaorov évavrov dpyvpiov Spayuds mevra[k]ooias
dreleis. In other words Nikeratos had borrowed 5000 drachmas from Ktesiphon and
as security had sold to him, subject to redemption, the properties listed in the inscrip-
tion. Thus Ktesiphon acquired the provisory ownership, but Nikeratos remained in
possession as a rent paying lessee. How should the words ra xwpla & &xer Oéuevos be
interpreted? Hitzig * and Pappulias ® think that Nikeratos was owner of the farms
when he made the contract with Ktesiphon, because as creditor (féuevos) he had
foreclosed on Exakestos through éuBdrevots. Raape * also is certain that we have
here an example of a Verfallpfand. Since ra xwpia & &xer Oéuevos are placed in the same

" Manigk, op. cit., pp. 27, note 1; 39; 43.

#].G., XI1, 7,55; Syll.2, 1200.

#P. 85. It is worth noting that in I.G., I1?, 43 (formation of the Second Athenian Con-
federacy), lines 36-42, the verbs imoriflecfar and riflecBas are used to signify ownership acquired
through foreclosure.

% Pp. 129-130. La Pira, pp. 315-316, believes that foreclosure had occurred and that the
creditor had taken possession, but, since he accepts Paoli’s “continuative ” theory, he does not
believe the creditor acquired absolute ownership; hence, the “ wincolo obbligatorio” remains.

*t Leo Rappe, Der Verfall des Griechischen Pfandes, Halle, 1912, pp. 6-9.
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category with properties of which Nikeratos had become owner through inheritance
or outright purchase, he argues that Nikeratos must also have been owner of the
farms under discussion—and this ownership would have been acquired by means of
foreclosure. This is a possible explanation. The objection that, if Nikeratos owned
the farms, it was unnecessary for the method (féuevos) by which he acquired owner-
ship to be stated can be answered by calling attention to the fact that comparable data
were given in the case of the other properties “ sold ” by Nikeratos to Ktesiphon.

Paoli * suggests that this may be an instance of possession of the security by
the creditor during the existence of the contract. If the creditor was in possession,
then presumably we have here an example of antichresis—the mortgagee having the
usufruct from the security in lieu of interest on his loan. There is nothing in the
Greek to exclude this interpretation, but it does complicate the transaction recorded
in this inscription. We must understand, then, that Nikeratos sold to Ktesiphon émi
Moe not only the properties of which he had ownership but also the farms which he
possessed as security for his loan to Exakestos. Since Ktesiphon now became the
provisory owner of all the properties, presumably he had supplanted Nikeratos as
creditor to Exakestos. Consequently, if Exakestos wished to recover his land, he
would have to pay back the original loan not to Nikeratos, but to Ktesiphon. If this
were done, it would be necessary to assume that the principal and the rent owed by
Nikeratos to Ktesiphon would have been reduced accordingly.

Another possible interpretation of the expression—ra xwpia d €xe Gépevos is ““ the
farms which Nikeratos, as mortgagee, has as security from Exakestos.” If some such
translation is permissible, then it would be proper to think of the debtor Exakestos
as still in possession. According to this explanation, Nikeratos, when he borrowed
5000 drachmas from Ktesiphon, transferred to his creditor, as part of the security,
the debt owed to him by Exakestos and the claim to the security guaranteeing that
debt. Since Ktesiphon thus became the creditor of Exakestos, Exakestos could have
paid the interest on the debt directly to Ktesiphon, or the arrangement might have
been for the interest still to be paid to Nikeratos, in which case it presumably formed
part of the 500 drachmas rent owed by Nikeratos to Ktesiphon.*® If the latter was the
case, then if Exakestos paid back the original loan to Ktesiphon, the principal and
the rent owed by Nikeratos to Ktesiphon would have had to be reduced proportionately.

Possibly still other interpretations of this inscription are conceivable, but enough
has been said, I believe, and more than enough, to show how foolhardy it would be
to build any theory on a text susceptible to so many different explanations.

To summarize the results from the investigation of these five cases, it cannot be
said that any one of them proves Paoli’s theory that in a hypothec which conferred a

52 Studi, pp. 153-154; Sul Diritto Pign., p. 173.
33 In a succinct document such as this one, both rent and interest might well be expressed by
the one word piobopa.
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“real right of security ” the creditor was in possession of the security from the
establishment of the contract.** The examples which refer to a maritime contract and
to a wpdois émi Moew have no bearing on the problem. Evidence from Amorgos, even
if it could be definitively interpreted, is not a safe guide for the understanding of
Attic institutions. The inscriptions sometimes referred to as examples of antichresis
are too rare and too inadequately understood to serve as a sound basis for any
hypothesis. The speech against Timotheos, moreover, in which the debtor so clearly
is in possession offers support to Paoli’s arguments only if one accepts his theory,
which probably is incapable of actual proof, that the horoi frequently symbolized a
fictitious possession. One other passage which Paoli * cites seems to me also to lead to
a negative conclusion. In Isokrates XXI, Against Euthynous, 2, we are told that
Nicias, after the Thirty Tyrants had established themselves in power, 8edids Ta
mwapdvra mpdypara Ty pév oikiav vméfnke, Tovs 8oikéras €€w Tis yis ééémempe, o 8'émumha,
@s éué éxdpuoe, Tpia 8¢ Tdhavra dpyvpiov Evfbve duldrrew Ewkev, alrds & eis dypov
é\dow duprdro.” Paoli maintains that these lines are evidence that in a hypothec which
provided a “real right ” the possession of the security passed to the creditor at the
moment of the formation of the contract. The passage, however, certainly does not
justify this categoric statement. Nicias’ aim was to remove what he could from the
clutches of the Thirty—himself, his slaves, his furniture, and three talents of silver
which he deposited with his friend Euthynous. The mortgaging of the house was
also motivated by fear of the Thirty. If they confiscated it, he might hope at least to
preserve the money he had borrowed on it. Since he went to live in the country, it is
obvious that temporarily he abandoned material possession of his house, but that does
not mean that the creditor immediately took possession. It might almost be argued
that the fact that he stripped the house of the furniture militates against the idea that
the creditor took possession. This passage, consequently, like so many others in the
sources, furnishes no definite evidence as to who was in possession of the security
offered in the contract known as tmofjiy.”

Paoli adduces several other passages in support of his contention that in the civil
hypothec which granted a “ real right ” not only did the creditor take possession as
soon as the contract was constituted but also such a contract had a continuative
character. He believes that there is evidence to show that the debtor always had
the possibility, by paying, of recovering the mortgaged property—a fact which signifies
that he had lost the possession and not the ownership—, and that the debtor continued

54 Studi, p. 154.

55 I bid. ,

% The problem concerning the authenticity of this speech need not concern us since there is
general agreement that it should be assigned to the period ca. 400 B.c. Cf. Miinscher in RE.,
s.v. Isokrates, pp. 2156-2158.

°" In fact, can we even be certain that the contract was a hypothec?
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to employ, as a means of credit, the property in the possession of the creditor long
after he had lost possession of it.*® The passages which he cites and discusses are so
important that it will be necessary to examine them at some length.

In Isaeus, VI, On the Estate of Philoktemon, 33, there occur the following words:
oikiav 8¢ év doTe. TeTTdpwY Kal TeTTapdkovTa puvdv vmokeuévny ( Euktemon) dmélvoe 76
iepodpdvry. Paoli ** thinks this passage refers to the restitution of an immovable, which
had been offered as security, by the creditor to the debtor. In this interpretation I
believe he is correct, but if these words are to lend support to his theory of the con-
tinuative character of the hypothec, it would be necessary to show that the liquidazione
had occurred after the normal expiration of a contract, but such a meaning cannot
be extracted from the Greek. When he adds that the restitution of the immovable
was one of the steps by which the patrimony of Euktemon was transformed from
ovoio dparis into odaia davepd, he obviously has made a slip, as a rapid glance at
the situation depicted in sections 30-34 will demonstrate. According to the speaker,
the old Euktemon under the influence of the defendants proceeded to sell his im-
movables (and some animals and slaves) and realized from the sale more than three
talents. Thus, contrary to what Paoli says, Euktemon’s ovoia was being transformed
from ¢avepd to ddaris. Since the whole point of the passage is to show how Euktemon
obtained more than three talents in cash, the transaction described in the Greek quoted
above clearly explains how forty-four minas of that sum were collected. The trans-
lation probably should run: “ Euktemon released (on repayment of the loan) to the
hierophant a house in the city which had been mortgaged to him for forty-four
minas; ” 1. e., Euktemon recovered the sum which he had lent on the security of the
house. The use of the verb dmé\voe and the fact that no interest is mentioned (the
house apparently being redeemed for the exact amount of the loan) seem to show
that the transaction had been a mpéos émi Moe,” according to which Euktemon, by
taking possession of the security, had had the usufruct in lieu of interest. Thus for
two reasons—the fact that the contract was probably a mpdois émi Moe and the fact
that there is no evidence as to when the redemption occurred—, this passage most
certainly does not support any of Paoli’s views.

In Isaeus, V, On the Estate of Dikaiogenes, 21, the speaker says: ovdé yap mpiv
(Dikaiogenes) wrrmffvar mjy Siknmy eixev dv nuels Sukalduefa, dAN’ ol mwapa Tovrov
wpudpevor kou Bépevol, ols €der adrov dmoddvra Ty Ty Muiv (the plaintiffs) ra pépy
dmodotvas (cf. 22 and 28). Paoli ** paraphrases this passage as follows: “ Dikaiogenes

58 Studi, p. 154.

% Studi, pp. 154-155.

¢ Hitzig, pp. 9, note 1, and 106, note 1, also recognizes in the passage a mpdois émi AMoe;
contra, Wyse in his inadequate note on drévoe (Willilam Wyse, The Speeches of Isaeus, Cambridge,
England, 1904).

1 Studi, p. 155 and note 1.
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ought to restore to the purchasers (probably émi MJoe) and to the creditors in pos-
session of the property the money owed to them and to give to us that part of the
immovables which belong to us.” He thus interprets féuevo. as referring to hypothe-
cary creditors who are in possession, and in his discussion he implies that we have
here an example of the continuative character of the hypothec. I fail to see any support
for his continuative theory in this passage, since it is not stated when Dikaiogenes
contracted the loan, and I also question whether the word Géuevo. refers to creditors
in a hypothec. Paoli himself might have had doubts if he had read Wyse’s long note
on this passage.”” The key to the understanding of Isaeus’ words may well be in
the expression dmoddvra mjv mpiy. The speaker says that Dikaiogenes ought to
“ return the price ” to his creditors and thus redeem the property. Returning the price
does not seem a natural phrase to be used in connection with a hypothec, but it is
very appropriate if we understand oi wapa Tovrov mpidpevor kai Bépevor to refer to one
class of creditors—namely, those in a mpdois émi Moer. The situation alluded to by
Isaeus can probably be reconstructed as follows: Dikaiogenes, in need of money, sold
some immovables émi Moe to certain purchasers who gave a definite price for them.
By this transaction the purchasers became provisory owners and, if they took pos-
session, they had the usufruct in lieu of interest. Regarding the status of the pur-
chasers Isaeus uses the verb &yew which can denote ownership or possession, or both,
but from the words in the following section (22)—a\y yap Svoiv oikiSiow éw reixovs
kal <aypod) év Tediep é€rfikovra mAéfpwy ovdév kexopiopeda, GAN’ of mapd Tobrov Géuevor
Kkal mpudpevor nuels 8¢ ovk éfdyoper édipev yap ui Pphwper Sikas.—it seems clear that
the creditors were in physical possession. If, then, the purchasers (i. e., the creditors)
were in possession, Dikaiogenes could redeem the property merely by repaying the
purchase price (i. e., the amount of the loan) ; no interest payments would be required
since for the duration of the contract the creditors had had the usufruct of the
property. The words dmo8évra mjv Tyujr—returning the purchase price—, therefore,
fit perfectly the interpretation that in mpidpevor and Gépevor we should recognize the
creditors in a mpdos émi Moe. If this explanation is sound, then obviously this passage
also is not evidence for any of Paoli’s ideas on the hypothec.*

Paoli ™ attempts to use in support of his theories the cupBé\ator which was made
between Demosthenes’ father and Moiriades. References to this contract appear in
the three orations * against Aphobos, but especially in the first one. It is stated that
in the property left by Demosthenes’ father there were included twenty xA\womotoi
(couch-makers ) —vmoxeipevo to the elder Demosthenes for 40 minas by Moiriades.

¢ There is no evidence in Paoli’s book that he is familiar with Wyse’s remarkable edition of
Isaeus.

°® Hitzig (see above, note 60) and E. Ziebarth, Philologus, LXXXIII, 1927-1928, pp. 205-206,
also recognize in this passage a reference to a mpaos ért Moe alone.

8¢ Studi, pp. 155-156.

% The pertinent passages are: I, 9; 24-29; II, 12; III, 37.



76 HOROI

These slaves and their equipment (xai réA\a 7d perd rovrwy vmorefévd Huiv, 11, 12)
constituted an épyaoripior (I, 9; 27). There is no question that the possession or
ownership, or both, of this security resided with the creditor; apparently the épya-
omjpiov was set up in the house of Demosthenes’ father (oikor, I, 24-25). The profits
accruing to the creditor from the labors of these slaves amounted to 12 minas a year
(I, 9; 24; 29), and according to Demosthenes his guardians continued to reap these
profits for ten years after the death of his father (I, 26). At the time when Demos-
thenes delivered his first oration against Aphobos, however, he claims that the slaves
(the security) had disappeared; according to him (I, 29) he had been defrauded of
the principal—the 40 minas—and also of two talents—ro €pyov of these slaves for
ten years (i.e., revenues from the labor of the slaves at 12 minas a year for ten
years = 2 talents).

Paoli sees evidence for the contjnuative character of the hypothec in the fact that
the creditors were in “ possession ” of the security over such a long period of time.
Before accepting this interpretation it is necessary to try to ascertain the nature of
the contract concerned. Paoli obviously considers it a hypothec, presumably because
Demosthenes, in referring to it, employs such words as vmoxeipevol, vmorefévra etc.
As we have frequently emphasized, however, it should not be assumed automatically
that these expressions always refer to a hypothec. In the discussions of Isaeus VI,
33, and V, 21, above,” it was seen that the words dmokeuérnr and Géupevor very
probably refer to a mpdos émi Moe. In the transaction under discussion, the fact that
the creditor is in possession of the slaves and has the usufruct of them in lieu of
interest suggests that we may have to do here with either mpdos émi Moe or anti-
chresis. Paoli, apparently, did not consider this possibility.*

Paoli sees further evidence for his theory of the continuative character of the
hypothec in the fact that, although Moiriades was not in possession, he used that
same security as credit to borrow 500 drachmas from Aphobos in addition to the
initial loan of 40 minas (I, 27-28). Since, however, this additional loan may have
been made early in the life of the original contract, it is hard to see where there is any
evidence here to support Paoli’s contention. Furthermore, the loan of 500 drachmas
seems to have been a separate transaction between Aphobos and Moiriades, because
Aphobos received interest on his loan whereas in the original contract usufruct was
to serve as interest. Presumably, Aphobos, realizing that the security in the form of
the twenty slaves was more than adequate to guarantee the loan of 40 minas,* was

%6 See pp. 74-75.

7 Manigk (see above, note 47, for references), R. Dareste, Les Plaidoyers Civils de Démos-
théne, 1, p. 29, note 8, and Hitzig, pp. 95-96, term this transaction antichresis.

& It may be possible to calculate roughly the worth of these slaves. Demosthenes’ father had
also left some thirty-two or three payawpomowof, valued at between three and six minas each (Against
Aphobos, 1,9). There is no reason to assume that the value of the xAwomow! was much less (cf.
Otto Schulthess, Die Vormundschaftsrechnung des Demosthenes, Frauenfeld, 1899, p. 4). If we
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willing to advance a further sum to Moiriades in the hope (which was fulfilled) of
collecting some interest.

Demosthenes complains that the security—the twenty slaves—had disappeared.
What happened to them? In view of the lawless conduct of Aphobos, any number of
replies could be suggested for this question. Certainly a plausible answer would be
that Moiriades paid back the 40 minas—which were immediately pocketed by Aphobos
—and thereby redeemed the slaves. Such a procedure would be normal in dvriypnos
(if that institution existed among the Athenians) and in a wpdots ém Moe. Conse-
quently, this contract, which has given rise to so much dispute, may have been one of
those two institutions. Since the mpdotis émi Moe, to judge from the extant horos
mortgage inscriptions, was infinitely more common, it seems quite possible that
Moiriades had sold éxi Moe to Demosthenes’ father those twenty slaves with their
equipment for 40 minas. This is only a suggestion, of course, but a sufficiently prob-
able one, I believe, to justify refusing to recognize in this transaction any satisfactory
evidence for Paoli’s theories.

This seems to be an appropriate place to raise a question which may have
perplexed the reader already and has perplexed me throughout the various writings
of Paoli on the Attic hypothec. What is the difference between antichresis and Paoli’s
conception of a hypothec (offering a “ real right ) except that in the former there
may have been a maturity clause at the expiration of which, if the debtor had not
paid back the loan, the security passed definitely into the ownership of the creditor? ®
Although Paoli makes only one passing reference to amtichresis,” it would seem,
nevertheless, that, except possibly in the matter of maturity, the hypothec, as he inter-
prets it, corresponds with that institution.™ This failure on Paoli’s part to discuss
antichresis is most unfortunate, for it leads to confusion and doubt about his
conception of the Attic hypothec.

Arangio-Ruiz in his review of Paoli’s book ™ criticizes particularly Paoli’s

set the rate at three or four minas each, then the total value of the twenty slaves would have been
between sixty and eighty minas—well in excess of the loan of 40 minas which they were securing.
W. Schwahn, Demosthenes gegen Aphobos. Ein Beitrag zur Geschichte der Griechischen Wirt-
schaft, Leipzig and Berlin, 1929, p. 14, arbitrarily states that the slaves were worth two minas
each (or possibly slightly more in view of the additional loan on them of 500 drachmas). He does
not explain why their value should be so much less than that of the payapororof.

% Opinion differs as to whether or not in antichretic loans known from the papyri the debtor
had to repay the principal by a stipulated date in order not to forfeit all claim to the property
serving as security. Cf. E. P. Wegener (see note 44 for reference), p. 48. Possibly the practice
was flexible.

" His only reference to antichresis, I believe, is in S tudi, p. 158, note 2, where he remarks that
the editors of Inscr. Jur. Gr. are correct to recognize 1.G., 112, 2758-2759 as examples of antichresis.

™ Paoli, Studi, p. 158, remarks: “ Quando il pegno era una cosa fruttifera, si intende che il
frutto tenesse luogo degl’ interessi.” Since in the civil hypothec the security almost always con-
sisted of real property, it would seem that in the above quoted sentence Paoli is really offering a
definition of antichresis. ' 2 P. 250.
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theory of the continuative character of the Attic hypothec. In his reply to this criti-
cism Paoli ™ adduces two further passages in an effort to support his position. These
passages deserve to be analysed in the same way as the previous ones have been. The
first passage is to be found in Xenophon’s Symposium, IV, 31. In it, Charmides, who
has been reduced from wealth to poverty, remarks: viv 8’émedn T@dv vmepopiwy orépopar
Kkal 7o éyyewa ov kapmoipas kal Ta ék Ths oikias mémparar—. Paoli argues that in these
words Charmides was making a careful distinction between the property possessed
abroad of which he had lost the ownership, the movables which have been sold, and
the immovables of which he had lost the enjoyment (ra éyyeia ob kapmovpar). Of 7a
&yyewa, therefore, Charmides has lost the possession but not the ownership, and by
paying his debt he could regain possession. Such a situation, according to Paoli,
could arise only from a contract which had a continuative character.

For at least three reasons it can easily be shown that Paoli’s interpretation is
open to grave doubt. First, in a literary document such as the Symposium, it is
hazardous to look for such a precise legal distinction in the use of the verbs orépopar,
kapmovpat, and mémparar. Xenophon, as a literary man, may have been aiming only
at variety of expression. It certainly cannot be proved that in oV kapmotpuar—I am
not enjoying (reaping profits from) my lands—the reader is expected to realize there
is a technical distinction between possession which has been lost and ownership which
has been retained. Second, it should be noted that Charmides in section 32 remarks
concerning the pleasures of poverty: viv 8¢ dmoBd\w peév ovdéy (ovde yap éxw), del
8¢ 1 MjpeaBar émrilw. The ovdé yap éxw surely can mean “I have nothing "—i. e, I
own nothing—as well as technically “ I possess nothing.” Furthermore, if it were a
question of recovering possession of property to which Charmides still had a title, as
Paoli maintains, certainly Xenophon, if he were being so legally precise in his choice
of words, would carefully have written dmoljyeafar rather than an inaccurate and
misleading Mjecfar. Third, if we must look for a technical meaning in kapmoipas, a
reference to a mpdos émi Moe can be seen there quite as readily as to a hypothec.
Under the former contract the creditor often took possession, and the debtor—in this
case Charmides—had the right of redemption. It should be remarked, moreover, that
it is far from certain whether Charmides’ words refer to a mortgage contract at all.
Since the dramatic date of the Symposium is 421 (Athenaeus, V, 216 d), one could
understand Charmides to mean only that his vineyards, orchards, etc. had been so
thoroughly destroyed by recurring Spartan raids since 431 that his lands no longer
were a source of profit to him. For these various reasons, therefore, it can be stated
emphatically that this passage of Xenophon affords no evidence in support of the
continuative character of the hypothec.

In Isaeus X, On the Estate of Aristarchos, 24, this interesting sentence occurs:

78 Sul Diritto Pign., pp. 171-172.
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v duduoBymaoipwy xwpiov 8e Tov Exovta 1) Oérmy 1) mparipo mwapéxeafau %) kara-
dedikaouévor paivecfai. The usual interpretation of these words, to which Paoli sub-
scribes, is: when lands are subject to dispute, the holder (or possessor) of them must
furnish either mortgagor or vendor or show that they have been adjudicated to him
by court decision.” Paoli naturally finds proof in this passage for his contention
that in a hypothec the mortgagee was in possession. There is no doubt that this
sentence can be interpreted so as to offer support for his theory. If fémy means
mortgagor, presumably 7ov €xovra, in its relation to #érv, would have to refer to the
mortgagee. It can be questioned, however, whether 7ov €xovra has the technical mean-
ing of the possessor; it could refer to the owner or, in general terms, to the holder
of the security. Although I believe that §érmr means “ mortgagor,” it is wise to
emphasize how uncertain the meaning of the word really is. According to the Greek-
English Lexicon of Liddell and Scott (New Edition, 1925-1940), this rare word
occurs in three different senses: (1) évoudrwv Gérs (Plato, Cra., 389 d) ; (2) mort-
gagor (in the present passage); (3) adoptive father (Didymos ap. Harp.). Appar-
ently only once in all Greek literature is the word used in connection with a mortgage.
The lexicographers ™ were obviously puzzled by the term; Harpocration defines it as
perhaps (wijmore) meaning mortgagor; in Photius and Bekker’s Anecdota Graeca the
interpretation mortgagee is given. With this warning about the uncertainty of the
meaning of the word in mind, let us assume that it should be translated as mortgagor.
Does the passage then have to be interpreted as evidence that in a hypothec the mort-
gagee was in possession? Although this is one possibility, it seems to me that it can
be argued that in such a succinct sentence Isaeus intended to express the following
idea: if there is a dispute about lands, the (former) mortgagee, to justify his occu-
pation of the lands on which he has foreclosed, must point out the man who had
mortgaged them to him and subsequently lost title to them through foreclosure
because of defaulting on the loan at maturity.” It should also be remarked that, if
the contract antichresis was in use among the Athenians, this sentence could be a
reference to that institution. Furthermore, if mparjpa refers to an outright sale, the
Oérmy presumably could refer to the mortgagor in any kind of contract in which real
property served as security—e. g., a wpdots émt Mioer. In this connection it is relevant

"™E. S. Forster, in the Loeb Edition, is almost (if not) alone (among modern scholars) in
translating férp as mortgagee.

' Harpocration, ®érys: wijmore Gérqy Aéyovar ov Ymobrjkny refewdra, ody s AlSupos Tov elomoinad-
pevor—; Photius (cf. Et. Magn., p. 448, 23), Oérys- 6 eomoodpevos Berovs Twds- wirore 8¢ Gérys 6
eis vwobhjkny Aafov 6rwiv. Bekker’s Anecdota Graeca, 1 p. 264, 3-5, ®éry: rov elomomodpuevoy maidas
Berois* Tovs yap elomoujrovs kal ferovs Eheyov. %) Oérys 6 eis brobrirny AafBov Sriody.

"¢ It is interesting to note that Paoli himself apparently is willing to admit that these words
could be interpreted as a reference to foreclosure, for in Sul Diritto Pign., p. 172, note 1, he says
he understands how this passage could be reconciled with Hitzig’s point of view, but not with
Pappulias’ (cf. above, pp. 62-63). For ownership acquired through foreclosure, see note 49 above.
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to recall that the wpdois émi Moew described in [Demosthenes], XXXIII, 4gainst
Apatourios, 8, is later (section 12) referred to as féos.

It seems, therefore, that this is another example of a passage whose meaning is
ambiguous, and an ambiguous passage is a weak foundation for a theory. Paoli,
however, not content with seeing evidence here for his belief that in a hypothec the
creditor was in possession, finds support also for his thesis that the hypothec had a
continuative character. He says that the joining of the pledge with the sale and the
court decision in one hypothesis shows that Isaeus was referring to a possession sine
die. T assume that Paoli means that since there is no time limit on ownership acquired
by sale or court decision, it is to be understood that similarly there was no time limit
for the duration of the hypothec contract. This line of reasoning is hardly convincing,
since the former transactions resulted in absolute ownership while the hypothec, as
interpreted by Paoli, gave to the creditor only possession—a possession which could
be terminated whenever the debtor repaid the loan. As a matter of fact, the grouping
together of hypothec, sale, and court decision can have the significance which Paoli
wishes to assign to it only if the hypothec contains an allusion to foreclosure, because
foreclosure, as a recognized method of acquiring ownership, can logically be joined
with sale and court decision.

II

This long analysis of the evidence adduced by Paoli in support of his theories
has been undertaken from what may be termed the negative point of view. It has been
shown that such evidence cannot prove that in a civil hypothec (“real right”) the
creditor was is possession of the security from the formation of the contract and
that the hypothec had a continuative character. Too many other interpretations of the
relevant passages and inscriptions are possible. A more positive approach to this
problem of “ possession ” obviously is desirable, and I believe that sufficient data are
available to justify attempting such an approach. Consequently, we must turn to an
examination of certain documents, which, although not completely unambiguous,
nevertheless by their cumulative effect seem to demonstrate that in a hypothec contract
the debtor remained in possession of the security.

[Demosthenes’] speech, XLII, Against Phainippos, as is well known, is con-
cerned with the subject of antidosis. In section 5 the plaintiff tells how he went to
Phainippos’ outlying farm (éoxard) and searched the land carefully to see if any
mortgage horoi had been set up. He also asked Phainippos, who was living on the
farm, to declare if there were any horoi present. When no mortgage stones were
discovered, the plaintiff returned home, convinced that the land was unencumbered.
Is it not clear from this passage that, even if the farm had been mortgaged, it would
have been perfectly normal for the debtor Phainippos to continue in possession? Of
course, it can be argued that the allusion here is to a wpdos émi Moe rather than to a
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hypothec or that the horoi, if present, would have marked a fictitious possession of the
creditor. Nevertheless, the impression created by the passage is that a ““ mortgagor ”
remained in possession of the security.

Some light may be thrown on our problem by [Demosthenes’] speech, L, Against
Polykles. Apollodoros, who had served as trierarch beyond his appointed term, had
been subjected to great expenditures. In section 61 he states that his ovoia was
~ Uméxpews and that the drought had ruined his crops; then he adds: of 8¢ dedaveikéres
1kov éml Tods TéKovs, émedn 6 éviavros éEnNfev, €l wi) Tis dmodoln alrols kara Tas ovy-
ypagds. It is clear from this passage that the debtor and his family were in possession
of the encumbered property. The type of contract is not stated. It might have been
a mpdos émt Moe,”” but there is no reason to exclude the possibility that it was a
hypothec. If it was the latter transaction, then, unless we bring to the fore again
Paoli’s theory of fictitious possession on the part of the creditor, we have evidence in
this passage that the debtor in a hypothec contract remained in possession of the
security.

In [Demosthenes’] speech, LIII, Against Nikostratos, there occur a few lines
which are germane to the present discussion. In section 10 Apollodoros tells how
Nikostratos, desperately in need of money, came to him and explained why he himself
could not raise any money: &r 70 xwpiov 70 év yeurdvwv o Tobro ovdels édélow odre
wpiacfar odre Géofar 6 yop ddehdos — — — — — 00déva égm ovre dvetofar ovre Tifeobar, s
évodelopévov aird dpyvpiov. From section 28 it seems clear that Nikostratos and
his two brothers owned their property individually. The passage quoted in the Greek,
accordingly, must signify the following. Since Nikostratos wanted to sell or mortgage
the farm, presumably he was in possession of it. This farm, however, had already
been mortgaged to his brother who, as first creditor, refused to allow the status of
his security to be altered. Thus, once again, unless we wish to see in the transaction
between Nikostratos and his brother a mpaots émi Moe or unless we wish to accept
the notion of a fictitious possession on the part of the brother, we seem to have a case
of a hypothec in which the debtor (Nikostratos) remained in possession of the security.

In section 13 Apollodoros proceeds to tell how he borrowed 16 minas to help
Nikostratos: riflpue odv mjv ovvowkiay ékkaideka prév "Apkéoavr MapPorddy — — —
émi okre 6Bolols ™y vy Saveloavrt Tob unrds éxdorov. Since Apollodoros paid 16%
interest on this loan, it is clear that he remained in possession of the cvvowkia. Con-
sequently, unless this transaction should be considered a mpaas émi Moew (which Paoli

" Since in a wpdois éml Moe the debtor, if he remained in possession of the security, really
became a rent paying tenant, one might expect the statement that the creditors had come for their
rents (wobdpara or some cognate word) rather than for their interest (rdxovs). The contract,
however, although in form a sale, was thought of as a loan on real security. Consequently, the
notion of interest is as fitting as that of rent. In Demosthenes, XXXVII, Against Pantainetos,
5-7, both ideas are expressed (uofoirar, piofwos, réxo). For further discussion, see Chapter VII.
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presumably would deny because of the rifnui), we have further evidence for possession
of the security in a hypothec residing with the debtor.

To summarize the evidence afforded by the passages just discussed, it seems clear
that in the various transactions referred to the debtor retained possession of the
security for the duration of the contract. If we could be certain that all these trans-
actions were hypothecs, then presumably we would have almost a complete rebuttal
of Paoli’s theories. The very fact, however, that in every case it is necessary to
suggest that they may have been instances of mpaois ém Moe is significant, for it
emphasizes how fallacious any argument is which automatically recognizes a reference
to a hypothec in the verbs dmorifévar or vmokelofar.”™

At this point a few observations on the mortgage horoi will be relevant to the
problem of possession. Paoli ™ is entirely correct when he states that nothing which
was written on a horos tells who was in pessession of the security. Nevertheless, to
me at least, the most plausible explanation of the purpose of the horoi can be expressed
thus: they were set up on property which was in possession of the debtor to record
the lien on that property, thereby offering protection to the creditor and a warning
to others, who might have intended to make a loan to the debtor, that the property
was already encumbered.*”® It is true that Paoli * argues that the horoi in the course
of time were employed to symbolize a fictitious possession on the part of the creditor
and that the debtor on occasion remained in possession, but, as he himself states, a
fictitious possession presupposes an evolution from an actual possession. Reasons have
been given, however, for considering it most improbable that a hypothec with creditor
in possession was a part of the general scheme of Athenian real security. Does not
the fact that on the horoi the name of the creditor only was recorded *** support the
argument that the debtor remained in possession? If the creditor took possession,
dispossessing the debtor, one would expect that the horos would have mentioned the
name of the absent debtor rather than that of the creditor, who, since he was in pos-
session, did not need to publicize the fact that he was the man who held the lien on
the property.

8 See above, p. 62. A case in point is I.G., II2, 1183, the decree concerning the administration
of the finances of the deme Myrrhinous. In lines 27-32, where instructions are given to the priests
to lend money on good security and to set up horoi, it seems clear that the “ creditor god ” was not
expected to be in possession of the security, but it is not stated according to what type of contract
the loans should be made.

™ “ Datio in Solutum,” pp. 201-205.

80 See Chapter III, p. 43.

81 Studi, pp. 189-190.

81* On the Attic horos mortgage stones the name of the debtor in any kind of contract is
never recorded. In Lemnos the debtor is recorded once in a mpdois émri Moe contract (see Chapter
II, p. 40). In Amorgos, however, the name of the debtor in various types of transactions is
frequently inscribed on the horos stones—e. g., I.G., XII, 7, 55, mpdois éwi Aoe; 56, éroriunpa
mpowds; 58 and 412 (?), hypothec; I.G., XII, Supplementum, p. 143, no. 331, pigbwos oixov.
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If the debtor remained in possession of the security, as seems almost certain, it is
obvious that Paoli’s theory of the continuative character of the Attic hypothec cannot
be accepted in its entirety. According to his theory, as was seen above,* the creditor
took possession at the beginning of the contract, but, since no fixed date for maturity
was set, the debtor always had the opportunity, by repaying the loan, to recover
possession of the property offered as security. La Pira,*® who rejects the notion that
the creditor took possession at the formation of the hypothec, is convinced by the
arguments concerning the continuative character. He maintains that the procedure
in a hypothec should be reconstructed as follows: at maturity, if the debtor had not
repaid the loan, the creditor took possession of the property offered as security. This
taking of possession, however, was not the equivalent of definitive appropriation, for,
since the contract was continuative, the debtor could redeem the property at any time
by repaying the loan. Thus, to a certain degree, La Pira’s conception of the hypothec
is a compromise between the traditional view and that of Paoli.

It has been shown in the preceding pages, I believe, that the evidence cited by
Paoli to prove his continuative theory is unsatisfactory. The fact that the sources
do not support his arguments as much as he claims, however, does not necessarily
mean that they corroborate the traditional view. The crux of the matter obviously lies
in the question of foreclosure, and in this connection Paoli has performed a real service
in emphasizing how slight and ambiguous the evidence is.* A quick glance at the
state of the evidence will illustrate once again on what shaky foundations many ideas
on Athenian legal institutions have been—and have to be—built.

Before Paoli challenged the traditional view, it had usually been stated that at
the maturity of the hypothec, if the debtor was delinquent, the creditor seized pos-
session of the property offered as security by a process known as éuBdrevois.®®
Although the verb éuBarew and the noun éufBareia are attested, to the best of my
knowledge the word éuBdrevars does not occur in any extant source; ** presumably it
was coined by some scholar to express in noun form the meaning inherent in the verb
éuBatedw. This verb occurs in the Attic Orators in the sense of entering into pos-
session of property through adoption or inheritance,®® but only once, and then in
reference to a maritime loan, is it used with the meaning of seizing possession because
of non-payment.”” Thus the verb éuBaredw itself, as used by the orators, certainly

82 See pp. 63-64.

83 Pp. 314-316.

8¢ Studi, pp. 154-165.

* E. g., Hitzig, pp. 81-84; Beauchet, III, pp. 263-271; Lipsius, pp. 667; 675; 701; 949-952,

85" [éuBaded] oews has been restored in a first century A.p. papyrus (Pap. Oxyrh., no. 274) ; cf.
L. Mitteis und U. Wilcken, Grundziige und Chrestomathie der Papyruskunde, Leipzig-Berlin,
1912, vol. 11, 2, no. 193, lines 24-25.

# [Demosthenes], XLIV, Against Leochares, 16 and 19; Isaeus, IX, On the Estate of
Astyphilos, 3.

87 [Demosthenes], XXXIII, Against Apatourios, 6.
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affords no information on the question of foreclosure in a civil hypothec. In the
lexicographers * we find the following definition: *EpBareioar kai éuBareia: éuBareia
éoriv 7 vuvi Neyopévy Sla Tod O éuBadia, 1o Tov Saveiomiy éuBaredoar kai eieNdely eis Ta
kTpara Tod vmoxpéov, évexvpidlovra to 8dveov. This definition seems clear enough, but
unfortunately no certain conclusions can be drawn from it since there is no reference
to the type of contract. In the famous Ephesian debt law,” dating probably from
the early third century B.c., the process of entering into possession on the part of the
creditor is expressed by the words éuBaivew and éuBaots, but, as has been stated
before, evidence from a city in Asia Minor in the Hellenistic period cannot be used
to interpret conditions in fourth century Athens.

If the decision on this problem of foreclosure were dependent exclusively on the
word éuBaredew and its cognates, the verdict would have to be: non liguet. Fortunately
there are several documents which, although they do not contain the word embateusis
or its cognates, are extremely pertinent to the present discussion. An analysis of
them, I believe, will show that in Athenian law, if the debtor was delinquent at the
time of the maturity of the hypothec, it was customary for the creditor to foreclose
on the security.

The first passage to consider is in Demosthenes’ speech XXXVI, For Phormio,
4-6. Pasio had leased the bank to his manumitted slave Phormio. Eleven talents of
the bank’s deposits had been lent by Pasio on the security of land and apartment
houses. Phormio insisted that Pasio remain creditor for this sum; thus becoming
debtor to him, because he knew that a metic like himself, who was not allowed to own
real estate, would be unable to exact (elompdrrewv) the money in case of nonpayment.”
Since it is impossible to believe that the bank was in possession of all the security it
received for its loans, we must assume that possession remained with the debtors. The
most natural interpretation of this passage, then, is that the normal procedure was for
the creditor to foreclose if the debtor did not repay the loan on the expiration of the
contract. I do not believe it is possible to interpret the eiompdrrew as a reference to
seizure by the process known as évexvpacia, for this procedure was usually restricted
to movables and, hence, presumably was not forbidden to metics.” Itis noteworthy that
Demosthenes does not name the contracts according to which the money had been
lent. Consequently, one could argue that the transactions had been mpdoeis éri Moe

88 Bekker, Anecdota Graeca, 1, p. 249, 18-21; cf. Et. Magn., p. 334, 35.

80 Syll.3, 364, lines 75 ff.

90 Section 6: (Phormio) 6pév 6m, mime tis molelas adrd map® bpiv odos, ody olds ° égour’ elompdrrew
oa Taoiwy érl yi xal ovvowias Sedaveds fv, elhero paAdov abrov Tov Iagivva xpioryy éxew Tolrov Tév
xprpdrov 3 Tods d\ovs xprioras, ols mpoeypévos fv. F. A. Paley and J. E. Sandys, Select Private Orations
of Demosthenes, third ed., in their note on this passage also see an allusion to foreclosure, but their
reference to [Demosthenes], XXXV, Against Lakritos, 12, as a parallel case is misleading, for
the contract under discussion there is concerned with a maritime loan.

91 See above, note 4.
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rather than dmofjkai. We have seen above that the mpdois émi Moe was far com-
moner than the hypothec in the fourth century, but, unless we intend to deny the
existence of the latter institution in this period, it is only reasonable to assume that
some of the transactions in which foreclosure seems to be attested were hypothecs.

[Demosthenes’] speech XLII, Against Phainippos, has already been discussed **
as furnishing presumptive evidence that in a hypothec the debtor remained in pos-
session of the security. It also contains a passage which is most easily explained as a
reference to foreclosure. The plaintiff, who has challenged Phainippos to an antidosis,
had been assured by his adversary that his farm was unencumbered. Subsequently
Phainippos, to whom it was advantageous to appear to be in bad financial condition told
the court that his farm was heavily mortgaged (sections 9 and 28). The plaintiff
maintains that this is a lie and in section 29 clinches his argument with these words:
AafBé poi, ypappated, Ty 7o Alavridov kai @eorélovs paprvpiav, ofs odros dmoyéypapev
oeilovl’ avrov Terparioyxihias Spaxuds Pevdouevos kai wdlar dmodedwkds, ovy éxdv,
dAa Sikmy épAsv. If Phainippos had borrowed the money according to a hypothec—
and some of these undesignated contracts presumably were hypothecs—, these lines are
very damaging to Paoli’s theories of creditor-possession and of continuative character,
for why would the creditors, if they were in possession sine die, have gone to court
to recover their 4000 drachmas? It seems to me that, if this contract was a hypothec,
the following interpretation is the only logical one for this passage: Phainippos, the
debtor, was in possession of the farm offered as security. At the expiration of the
loan, when he had not repaid the money, his creditors proceeded to try to foreclose, but
were driven off the land. Thereupon they instituted suit against him and won. Con-
sequently, Phainippos—oty éxdv, dA\\a diknv édrov—, rather than surrender his farm,
paid back to his creditors the money owed to them.”

Further evidence for the existence of the procedure of foreclosure among fourth
century Athenians probably is discernible in Demosthenes, XLV, Against Stephanos
I, 70. Apollodoros, after reviling Stephanos for his usurious methods in lending
money (rokilwv), climaxes his abuse with this sentence: oddels 8¢ wdmol’ odrw mikpds
b8’ vmepripepov eiocémpatev ds ad Tods ddeihovras Tovs Téxovs. These words conceivably
could be translated as follows: “No one ever has exacted interest so cruelly even
from a defaulter as you exact interest from your debtors.” According to such a

2 See above, p. 80.

% The only alternative to this interpretation (concerning merely a legal technicality) which
seems possible is that before attempting to foreclose the creditors brought suit against Phainippos.
Most scholars, however, believe that creditors proceeded to foreclosure without court authorization
and had recourse to the courts, through a 3ixy éovAys, only if they met resistance at the hands of
the debtors. Cf. Lipsius, p. 701; Beauchet, III, pp. 262-265. It was also possible for a contract
to contain an executory clause according to which the debtor agreed, if he did not fulfill the terms
of the contract, to submit to execution on his property as if a court had passed sentence against him
in favor of the creditor; the usual formula was xafdmep éx 8ikns, cf. Beauchet, IV, pp. 439-450.
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translation, however, we have merely a lame repetition of the idea of interest, and the
climax of the abuse towards which Apollodoros was striving falls flat. Does not
the speaker intend to suggest that Stephanos, even in the comparatively small matter
of exacting interest, is more ruthless than others are in the more serious business of
making exactions on those who are over-due in the payment of the principal of their
debts?

The key to the understanding of this passage depends largely on the interpretation
of the word vmepnpepov as used here. The word Jmeprijuepos (abstract noun, vmepn-
pepia) means literally—beyond the day; defaulting and defaulter (when used sub-
stantively) are adequate English translations. The word is frequently used of a man
who had defaulted in the payment of a penalty assigned by a court.” It is also used
of a man who in a bottomry loan had not paid back the principal which was over-due.*
In Pollux, ITI, 85, we find this statement: kaletrar 8¢ 70 pev xepdlawov dpxaiov, T0
&’ €pyov Tékos. 6 8’ovk éxrioas kard wpobleapiav Vmepipepos, kal TO Tpaypa vTEpnuEpia.
Although the language is not as precise as one could wish, Pollux presumably meant
that the man who did not pay either the principal or the interest at the appointed time
was called vmeprjuepos. A similar usage of the word occurs in Demosthenes, XXI,
Against Meidias, 11. Referring to a law concerning the regulation of conduct during
festival time, Demosthenes says: év todre (vépuw) kal kard T@dv 7Tovs vmepnuépovs
elomparTévrwy 7 kal GAN’ 6Tody Twds AapLavévrov 1) Bialopévwy émovjoare Tds wpoBolds.

It is clear from these examples that the word has a comprehensive meaning and
signifies anyone who has defaulted in a payment—whether of a penalty, or of the
principal or interest of a loan. In the passage we are examining, the word may have
purely a general significance—any kind of defaulter. It may be possible, however, to
assign a more specific meaning to the word in its particular context. It is important
to remember that Apollodoros is trying to emphasize the brutality of Stephanos’
usurious methods by contrasting them with something which ordinarily would be
much worse than demanding and exacting exorbitant rates of interest. Consequently,
I believe that we can eliminate the possibility that the ¥meprjuepor in our passage alludes
to a man from whom évéyvpa are seized by the creditor as compensation for the interest
which is not forthcoming.” A reference in this context to the seizure of a few
movables would not be particularly graphic—and also Apollodoros is apparently
intending to contrast the exacting of interest with something else which is on a greater
scale. It is possible, of course, that in this sentence the vmeprjpepos refers to a man who
has defaulted in the payment of a penalty assessed by a court. Certainly, as we learn
from the speech against Euergos,” the man to whom damages had been awarded could

% E. g., [Demosthenes], XLVII, Against Euergos, 49-51, and passim; cf. Demosthenes, XXX,
Against Onetor, I, 27. This is the definition given by Harpocration.

95 [Demosthenes] XXXIII, Against Apatourios, 6.

 For this practice, see Aristophanes, Clouds, 33-35; 240-241, and note 4, above.

7 [Demosthenes], XLVII, 52-61.
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be ruthless enough in exacting them. I submit, however, that, because of the emphasis
throughout the passage on the exaction of interest, the most telling contrast, and the
one which makes the most dramatic climax to Apollodoros’ tirade against Stephanos,
requires an allusion here to the principal of a debt. Should not the sentence be trans-
lated: “ No one ever has exacted payment so ruthlessly even from a man who has
defaulted in the principal as you exact interest from your debtors.”? Is not a contrast
between principal and interest the most effective one which Apollodoros could make in
this connection? If, therefore, we are justified in seeing here a reference to defaulting
on the principal, what else can the brutal exacting signify than the exacting of the
security ? Is this not a definition of foreclosure? *

A passage from Demosthenes’ speech, XXVIII, Against Aphobos, 11, 17-18,
deserves consideration in any investigation of the problem of foreclosure among the
Athenians. When Demosthenes was preparing to bring suit against his guardians, he
was forced through the machinations of his opponents to undergo the expense of a
liturgy. From another oration * we learn that the liturgy was a trierarchy with a cost,
on this occasion, of 20 minas. To meet this service, for which he did not have the
available funds, Demosthenes says: améreica ™y Ayrovpyiav vmofels ™y oikiav kal
rdpavrol mdvra. As usual the type of contract is not specified. Consequently, the
following discussion is relevant only if one recognizes in this transaction a hypothec
rather than a mpdos émi Moe. Of one thing I believe we can be certain—namely, that
Demosthenes remained in possession of the mortgaged house. There is not the
slightest suggestion in the three speeches against Aphobos and the two against Onetor
that a creditor had taken possession, and, considering the nature and contents of those
orations, that is tantamount to proof. What further can be learned about this contract
which we are assuming is a hypothec? In section 18 Demosthenes appeals to the
court not to decide against him in his suit against Aphobos. He says: mot 8&v rpamoi-
peba, € v Ao Yymdicaiod’ Speis mepl avrdv; eis To. Vmokeipeva Tois Saveioaoiy; GANG TGV
vmobepévwr éoriv. In this passage he asks where, if the verdict goes against him, will
he find the money to pay the fine assessed. He cannot turn to the security he offered
for the money which he borrowed, because that security r@v dmofepévwr éoriv. Since
it is clear that Demosthenes had retained possession of the house, these words cannot
mean technically that the security is in the possession of the mortgagees. If one
translates—* belongs to (i.e., is in the ownership of) the mortgagees ”—, then the
contract presumably is characterized as a mpdos émi Moe, according to which Demos-
thenes had been allowed to remain in the house as a rent paying tenant. It is probably

% Theophrastos, Characters X, 10 (Mwpodoyias) reads: Sewds 8¢ xai Umepnpeplay mpifar xal Tékov
téxov. The imepnpepiav mpafar very plausibly can be interpreted as a reference to foreclosure,
although it is possible to understand the words as alluding to the seizure of property because of
non-payment of interest by the debtor.

 Demosthenes, XX1, Against Meidias, 80.
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a mistake, however, to seek a technical translation for the words. They may mean
nothing more than that the creditors have control over the security. Considering the
context of this passage—the fact that if Demosthenes loses his suit he will be bankrupt
and obviously unable to repay the loan—it is possible, I believe, to recognize in those
words an allusion to the inevitability of what will happen to the security if the verdict
should go against him—namely, that the creditors will foreclose on it. The inevita-
bility is so vivid in his mind that he speaks of the foreclosure as a fait accompli.
Demosthenes then continues: dA\’ eis T7a mepidvr adrdv; dAha rovrov (Aphobos)
yiyverow, Ty énwPeliav éav dprwpev. 1f 7d mepidvra is taken as a synonym for ra
vmepéxovra, we would seem to have here a statement that, on foreclosure, the creditor
had to return that part of the security which was in excess of the value of the debt.
In the situation which Demosthenes is envisaging if he loses his suit, this “ excess ”
would fall to Aphobos. It is certainly better, however, with Lipsius,* to recognize
in 7o, mepiévra a reference to the non-mortgaged part of Demosthenes’ property. Since
Demosthenes had had to borrow only 20 minas, it seems likely that he was indulging
in rhetorical exaggeration when he said that he had mortgaged all his property.

One further piece of evidence relevant to the problem under consideration should
be discussed briefly—the famous inscription recording the establishment of the Second
Athenian Confederacy in the year 378/377 B.c." Lines 36-42 of this document read
as follows: — — 1) éeivar pijre i8|lar piire Smpoo[{]ar "Abnpaiwy unfevi éy|kmicacfou
év 7[a]is 16y ovppdxwv Xdpatls piire oikiav pijre xwpiov piire mpiapé|vor pire drofepévor
wire ot Tpémw | unlevi éav 8¢ Tis avirar §) krdTar 4 | 0frac Tpémwe STwisy, — — —.
These regulations apply to transactions which the Athenians had been carrying on, not
in Attica itself, but in states which now had become allies. Nevertheless, it is reasonable
to assume that in the fourth century, when the mortgage contract had become common,
the mortgage procedure followed by the Athenians was the same both at home and
abroad. In the lines just quoted, the Athenians are forbidden to acquire real property
in the territories of their allies through purchase or through mortgage. Paoli might
claim that the words dmofeuévwr and riffjrar should be understood as referring to the
possession of the security by the creditor. Such an interpretation obviously would be
wrong, however, for éyxmjoacfa signifies acquisition of ownership—not temporary
possession—of real estate. This passage, therefore, clearly means that the Athenians
are not allowed to acquire the ownership of houses and lands either through purchase
or through foreclosure. If the forbidden contracts were not exclusively mpdoess émi
Moe, then this inscription affords almost irrefutable evidence that in Attic law the
creditor in a hypothec could resort to foreclosure if the debtor was delinquent at
the maturity of the contract.””

100 p_ 702, note 95.
w1 .G, 112, 43; Tod, vol. II, no. 123.
102 The followmg three quotations, I believe, show clearly that fourth century Athenians were
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It seems, therefore, that Paoli’s statement ** that nelle fonti attiche un accenno
alla scadenza del pegno e dell’ ipoteca civile non si riscontri mai is not in conformity
with the facts. The evidence which has just been examined certainly justifies the
conclusion that fourth century Athenians were familiar with the procedure of fore-
closure in case a loan secured by real property was not repaid by the time of the
expiration of the contract. General considerations not only support this conclusion but
also, I believe, satisfactorily eliminate La Pira’s compromise interpretation of the
civil hypothec.*® If the debtor had had the right to reclaim his property whenever
he could produce the money, the creditor would have been condemned to remain
indefinitely only in possession of the immovables of the delinquent mortgagor. The
creditor would have been unable to transform the property according to his own
interests and he would have been obliged to spend his own money in order to derive
any profits from it. Furthermore he would not have been able to sell the property
(even if Paoli admitted the possibility), because no purchaser would have been willing
to put himself in the same unfavorable position.'® One wonders how many men
would have been inclined to lend money on a hypothec if that contract placed them in
such a strait-jacket as Paoli maintains.

III

The detailed analysis of specific data with which we have been concerned so
far has shown conclusively, I believe, that Paoli’s conception of the fourth century
Attic civil hypothec is erroneous. His distinction between two aspects of the hypothec,
one affording and one not affording a “ real right of security ” to the creditor, does
not seem to be demonstrable. Evidence, both literary and epigraphic, appears to
disprove his two major contentions—namely, that in the hypothec the creditor took
possession of the security as soon as the contract was constituted, and that such a
contract did not have a maturity date but was of a continuative character. It would
seemn, then, that the traditional definition of the Athenian hypothec is the correct
one, but a word of caution, I believe, should be uttered. According to the conven-

familiar with the procedure of foreclosure. (1) Demosthenes, XXXVII, 4gainst Pantainetos, 49:
xal Tovs pév dAhovs Tovs Saverlopévovs (8o Tis dv eioTapévovs Tdy dvrwy. (2) Demosthenes, XLV, Against
Stephanos, 1, 70: 46AA& roxiwv kal Tds T@v dMwv ovpdopds kal xpelas ebruxiuara oavrod vopifwy, éEéBakes
pev 7ov gavrod feiov Nukiav éx 7iis marpdas oixias — — — The continuation of this passage has been
discussed above, pp. 85-87. (3) Isaeus, I, On the Estate of Kleonymos, 12: ™y & obolav dperéoba
@y xpijoTwv émBovlevadyroy Eowoey Hpiv.
~ Certainly these three passages should be interpreted as references to foreclosure rather than
as allusions to hardships experienced by debtors because of usurious rates and cruel exactions of
interest.

108 Studsi, p. 157.

104 See above, p. 83.

195 Arangio-Ruiz, p. 250, summarizes excellently these objections to Paoli’s theory.

108 See above, pp. 61-63.



90 HOROI

tional view, as we have seen, Athenian law recognized three forms of real security:
évéxvpov, vmofnkm and mpdos émi Moe. The endeavor in this chapter, however, to
obtain an understanding of the hypothec has constantly emphasized how difficult it
often is to classify with certainty the contracts referred to in the sources. This diffi-
culty is caused in part by a lack of precision in the legal language of the Athenians,
but the evolutionary nature of the system of real security and the consequent diver-
gences from the norm are also contributory factors. These considerations suggest
the danger inherent in establishing too schematic a definition of the Athenian system
of real security. With this warning in mind, I believe it will be advisable, nevertheless,
to end this chapter, which up to this point has been concerned with matters of detail,
by attempting to present a synoptic view of the development of the institution of real
security among the Athenians. Such a survey is bound to be somewhat subjective
and speculative, but, since we have already examined meticulously the relevant data,
it obviously will be desirable to place this specific evidence in some sort of historical
framework.

To begin with, two statements should be made, the first of which I believe will
be universally accepted as a fact, whereas the second should be honestly recognized as
an assumption, no matter how probable it may be. These two statements are: (1) In
the early stages of any legal system the regulations or laws concerning loans favor
the creditor rather than the debtor. (2) Since in early Athens land was probably
inalienable, it seems likely that évéxvpa, in the strict sense of movables, was the first
form of real security employed by the Athenians.’® These movables were delivered

107 Cf. Henry Sumner Maine, Ancient Law (The World’s Classics, Oxford University Press),
Chapter IX, p. 267, “ —the extraordinary and uniform severity of very ancient systems of laws
to debtors, and the extravagant powers which they lodge with creditors.”

108 Did évéyvpa originally signify the movables offered as security when a loan was contracted
or the movables seized in requital for a debt not repaid? The basic meaning of the verb évexvpd{ew
suggests the second alternative. The practice of distraining movable property to reimburse oneself
for a debt due is very ancient. In Homer the word géouwov is used in this sense. Nestor, Iliad, XI,
670-707, tells how he and the Pylians drove off as gdowa (674) from the Epeians many cattle,
horses, etc. in reprisal for a debt (xpeios: 686, 688, 698) owed to the Pylians. The word does not
occur again in extant literature, I believe, until the fifth century (the giow in a fragment of Solon
preserved by Diogenes Laertius, I, 52, should probably be read as pdpara; cf. E. Diehl, Anthologia
Lyrica, Leipzig, 1922, Solon, 8, line 3). Aeschylus and Sophocles used the word, or some cognate,
rather frequently; e. g., Aeschylus (O.C.T., Gilbert Murray), Suppliants, 315, 412, 424, 610, 728;
Agamemnon, 535; Sophocles (Jebb), Philoctetes, 959 ; Oedipus Coloneus, 858; cf. Euripides, Ion,
523, 1406. In all these cases, despite various metaphorical overtones, the fundamental meaning
seems to be something—or rather someone—seized (or the actual seizing) from enemies in reprisal.
Later authors used the word in the same sense—e. g., Polybius, IV, 53, 2; XXII, 4, 13; XXXII,
7,4; Josephus, A.J., XVI, 9, 2; 10, 8; Dionysius Halicarnassus, V, 33—, although the meaning of
pledge (security, hostage) also evolved; cf. Josephus, B.J., I, 14, 1. See the comments of Adolf
Wilhelm on dyew, pvoudlew, and ovAdv, Jahreshefte, XIV, 1911, pp. 195-200. It seems probable that
this custom of seizing movables in reprisal may have been introduced into civil life in early times.
It is possible, therefore, that in Athens, after Solon prohibited loans on the borrower’s person
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into the possession of the creditor, although it may be questioned whether in early
times any clear legal distinction was made between possession and ownership on
the part of the creditor. If the reasoning in Chapter VIII that land may not have
become alienable in Attica until well along in the fifth century is correct, then pre-
sumably until that time évéxvpa was the only method of furnishing real security
available to the Athenians.

After land in Attica was recognized as alienable, it became possible to use real
property as security. The question naturally arises as to the nature of the first trans-
action according to which real estate was employed as security. Some scholars find
the answer to this question by maintaining that the hypothec and the wpaots émt Moer
came into existence independently and more or less simultaneously.® Others believe
that the wpdois émi Moew was the earliest contract under which immovables served as
security.” They argue that the custom which evolved in regard to the mpdos émi
Moe of allowing the debtor to remain in precarious possession of the property offered
as security was the chief factor which led to the development of the hypothec. In
Chapter VII it will be seen that, since the mpaous émi Mdoee was in form a sale, the
creditor (purchaser) acquired the ownership and also the physical possession, if he
so wished, of the security, subject only to the restriction that the property be returned
on payment of the debt. This transaction, accordingly, afforded the creditor the
maximum of protection. In view of the first statement made just above regarding
the privileges conferred upon the creditor in early systems of law, therefore, it seems
only logical to conclude that the wpdos émi Moew antedated the hypothec.™

(Aristotle, Ath. Const., 6, 1; 9, 1), the seizure of movables—ééyvpa—on non-payment of a debt
was one method employed by a creditor to protect his interests. Unfortunately no examples of
the word évéxvpa or its cognates, to my knowledge, have been preserved until the last half of the
fifth century, by which time both practices—seizure of movables and the offering of movable
security—were current; e. g., seizure: I.G., 1%, 45, lines 2-3 (cf. B. D. Meritt, Hesperia, X, 1941,
pp. 317-319), and 1.G., I?, 140, lines 7-8 (both passages fragmentary) ; Antiphon, VI, Choreutes,
11; security: Herodotus, II, 136, and Hermippos, fragment 29 (Kock, C.A.F., I, p. 232). In
Aristophanes and throughout the fourth century the customs both of providing movable security
and of seizure of movables on non payment (évexvpaoia) were common (see above, note 4).

The notion of personal security (suretyship)—expressed by the words éyydy, éyyuyris, éyyvar—
probably was of early origin in Athens; cf. Aeschylus, Eumenides, 898. The practice is attested
for Greece as a whole in Homer, Odyssey, VIII, 351-358; cf. the proverb inscribed at Delphi,
quoted by Plato, Charmides, 165a: Eyydy wdpa 8 dry.

1%° E. Szanto, Wiener Studien, IX, 1887, pp. 279-296. Hitzig, pp. 4-13, concludes that both
institutions arose and developed separately, but he believes that at first the mpdows érl Moe was by
far the more common contract of the two.

10 E. g., R. Dareste, Nouvelle Revue Historique de Droit Francais et Etranger, 1877, pp. 171-
173 ; Beauchet, III, pp. 180-182; Lipsius, p. 693; Arangio-Ruiz, p. 247; La Pira, pp. 306-307. In
Roman law it is generally believed that fiducia, which has many similarities with mpaois émt Aoe, was
the first form of real security ; cf. W. W. Buckland, 4 Text-Book of Roman Law from Augustus to
Justinian, p. 471.

111t is probable that even before the time of Solon a transaction somewhat similar to the
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This conclusion is very strongly corroborated by the evidence from the mortgage
horoi. Of these inscriptions, which belong almost exclusively to the fourth and third
centuries B.C. (with none apparently from an earlier period), practically all, except
those concerned with dmoripunua, record mpdois éml Moe contracts. Of about 192
stones which are extant from Attica only nine contain some form of the verb
vmokelofar and hence bear witness to a transaction presumably different from the
wpdos émt Moe—in all likelihood a hypothec.”® Such statistics lead to only one
conclusion—namely, that in the fourth century, and even down into the third, wpdots
émi Moe was the usual contract which was employed when a loan was secured by real
property. These figures cause one to suspect, therefore, that in the Attic Orators
the majority of the transactions involving loans secured by real estate which are
mentioned, unless there is clear evidence to the contrary, are examples of wpdots émi
Moe rather than of hypothec. The strangely restricted use of the word vmofkn
which was noted at the beginning of this chapter *** may be further evidence for the
conclusion that the mpdos émi Moe antedated the hypothec and that in the fourth
century, at least, it was the common method of obtaining a loan on the security of
real estate. It was stated there that the noun vmofixy, in the sense of real property
serving as security, never occurs in fifth or fourth century authors. When the word
is used, it is always in reference to a maritime loan. The contract which modern
scholars designate as hypothec is always expressed by the appropriate forms of the
verbs dmorfévar or vmoxeiofau. 1f the civil hypothec had been a common form of
mortgage in the fourth century, however, one would expect that a special name would
have been applied to it in contradistinction to the widely used wpdos émi Moe rather
than that it should have been designated merely by a verb of such general significance
as vmrorifévau.

These various considerations, therefore, justify the conclusion that when loans
first were able to be secured by real property they were made according to the wpdos
émi Moe contract. Only gradually did another type of transaction for securing loans
emerge which, for lack of a special name, was long designated merely by the verb
vmorfévar. This new contract apparently was not widely employed until the Hellenistic
Period, by which time, for reasons which naturally no longer can be traced, the term
vmofiky, formerly used only in connection with a maritime loan, had broadened its
meaning so as to designate also a loan secured by real estate.

mpdas éml Moe had been used as a legal fiction to circumvent the inalienability of land. After the
Seisachtheia this practice apparently fell into abeyance for a long period. See Chapter VIII, pp.
181-185.

1z [ G., 112, 2758-2759, may be examples of antichresis; see above, pp. 69-71. I.G., 11%, 2760
and 2761, a and b, presumably record hypothecs, as also do No. 26 and probably No. 27 in Chapter
IT above. These last two inscriptions are dated by the archons Aristonymos and Lykeas, 291/0 and
ca. 259/8, respectively. I.G., I12, 2670 (first half of fourth centurv) and No. 8 in Chapter II above
are similar in content. At the beginning the security for a dowry is recorded; then follows the
formula—~3oe wAelovos déov—iméxerar and the names of other creditors.

113 See above, p. 62.
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At the end of the fifth century or the beginning of the fourth, accordingly, a
man who could obtain a loan only by providing real security had two alternatives
before him. He could either offer movable security (évéxvpa) which would immedi-
ately pass into the possession of the creditor or he could sell some real property émi
Moe. Both transactions could be described by the one word vmorifévas,™* but the
second one, as we know from the mortgage horoi, was more technically designated by
naming the property serving as security and adding the expression wempapévov émi
Moe. Possibly at first in the wpdos émi Moe the new owner (creditor) took physical
possession of the property he had ““ bought,” thereby having usufruct in lieu of interest
on his loan, but certainly at an early stage it became customary for the vendor
(debtor) often to retain possession of the property ‘“sold” as security, thereby
becoming a rent (interest) paying tenant to his creditor. The important point is that
there was no rigid regulation which had to be followed. The procedure would vary
depending on the wishes and convenience of the contracting parties. For example, a
man who “sold” a field émi Moe in order to obtain capital for some commercial
venture which would take him abroad might well have preferred to have the creditor
take possession so that he (the debtor) would not be obligated to pay interest. On the
other hand, a man who borrowed in order to have additional money to make improve-
ments on his farm would presumably have wanted to retain possession of the security
himself.

In the fourth century, as is well known, economic life in Athens tended to become
increasingly complex. From the orators and inscriptions we learn that loans secured
by real property became extremely common. We have seen that mpaots émi Moe was
the usual form of contract for these loans, but in view of the economic activity of
the period it is not surprising that there gradually developed a need and desire for
other methods by which money secured by real estate could be borrowed.

Various reasons for the emergence of a contract different from the wpaous émi
Moe can be suggested. As Athenian legal ideas matured and as the distinction be-
tween ownership and possession became better defined, objections must have arisen—
at least among the debtor class—against the mpaos émi Moe, because in that trans-
action ownership of the security, with or without actual possession, was transferred
to the creditor. The influence of the familiar maritime hypothec must also have made
itself felt.” In that contract, of course, there was no such thing as the transfer of
ownership to the creditor (except in case of foreclosure). The opposition on the part
of the debtor to a transaction in which he lost the ownership of the security had a
very practical basis. Since he no longer possessed title to the property, naturally he
was unable to borrow further on that security even though its worth far exceeded
that of the loan which he had received.*® This inability to make an additional loan

114 See above, note 4.
5 On occasions the creditor might lend additional money, but obviously the debtor could not



% HOROI

on valuable security must frequently have caused hardship and dissatisfaction. What-
ever the reasons and influences may have been, it is clear that in the fourth century
the civil hypothec slowly began to take shape.’*

As we have seen, the hypothec was a contract for securing a loan on real estate
according to which the debtor remained in possession of the security and lost it to
the creditor only if he did not repay the loan by the time of the expiration of the
contract. By foreclosure the creditor became owner of the security. Since the debtor
retained possession and ownership of the security for the duration of the hypothec,
he was able to borrow further on the 8o@ m\elovos @€wov. Probably, however, per-
mission to grant a second mortgage was dependent on the consent of the original
mortgagee.’” If a second mortgage was possible, it is only reasonable to believe that
the debtor could continue to encumber the security up to its full value. When several
creditors had rights over the same piece of property, it seems clear that in case of
default by the debtor their claims usually were settled in order of priority by the
sale of the property. The question as to whether, after foreclosure, the creditor was
obligated to return the “excess” (7ra vmepéxovra) to the debtor has been hotly
debated.’® The evidence to give a definitive answer to this problem is hopelessly
inadequate. Two reasons, however, lead me to believe that the creditor was so
obligated. First, the very fact that the debtor was allowed to give a second mortgage
on the doe whelovos d€wov implies that the rights of the original mortgagee over the
security extended only to the amount of his loan. The natural inference, then, is that,
if there were no secondary creditors, the “ excess ” still belonged to the debtor—i. e.,
had to be restored by the creditor. Second, it will be shown in the discussion of the
dotal apotimema ' that almost certainly under that contract the “excess” was
returned to the debtor. Since the apotimema was very similar to the hypothec, it
is logical to assume that the same procedure was followed in the case of the latter
institution. If this reasoning is correct, the obligation to restore the “ excess ” empha-
sizes a further fundamental difference between the hypothec and the mpdos émi Mo,

contract a further loan with another party on security to which he no longer held title. See Chapter
VII, pp. 155-156. ‘

116 The earliest specific date for the employment in Athens of what is surely a civil hypothec
is furnished by a Poletai record of the year 367/6, published in Hesperia, X, 1941, pp. 14-27. For
a discussion of this important inscription, see Chapter VII, pp. 150-154. I obviously do not mean to
imply that the hypothec first came into use in 367/6. For the use (outside of Attica) by Athenians
of the mortgage contract, possibly both hypothec and mpdois érl Adoe, before 378/7, see above p. 88
(discussion of I.G., I12, 43).

17 [ Demosthenes], LIII, Against Nikostratos, 10. Cf. Hitzig, pp. 121-122; Beauchet, III,
pp- 298-302; Lipsius, p. 700.

us E. o Hitzig, pp. 85-92, and Beauchet, III, pp. 271-282, believe there was no such obligation
in the Attic period; Lipsius, pp. 701-702, and Pappulias, pp. 141-151, on the other hand, believe
that the obligation existed. See above, pp. 62-63.

119 See Chapter VI, pp. 139-141.
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for in the latter transaction, because of its very nature, no such restitution was
necessary.'® The obligation to restore the ‘‘ excess ”’ was probably not counterbalanced
by the right to exact the deficit from the debtor if the proceeds from the sale of the
security resulted in a sum less than that of the loan.”® In any event, the existence of
a deficit would have been exceptional, for in the great majority of cases the creditor
before making the loan must have satisfied himself as to the adequacy of the security
offered.

One final question should be raised. Did antichresis exist in the fourth century?
The answer probably should be in the affirmative. It seems to me that once the civil
hypothec began to be employed, it would have been only natural for the Athenians
on occasions to adopt that institution which actually did not acquire the name anti-
chresis until much later. We must remember that the civil hypothec did not come into
existence by fiat. For reasons which have just been suggested it gradually developed
as an alternative to mpdots émi Moe. In this last institution we have seen that it
depended on the convenience of the contracting parties as to whether debtor or creditor
should be in possession of the security. A similar situation may have obtained with the
civil hypothec. Circumstances must have arisen at times in connection with a hypo-
thec contract which made it more convenient for both parties if the creditor took
possession of the security. He thereby would have had the usufruct in lieu of interest,
and thus a hypothec would have been transformed into an antichresis. In the fourth
century, however, both transactions presumably were rather uncommon because of
the conservative adherence to wpaots émi Moer.

In conclusion, I believe the following generalization is relevant. It is a mistake
to think that the Attic system of real security was so rigid as to admit of no variations.
Divergences from the norm certainly occurred, and these divergences which no longer
can be surely detected may well be the reason why it is so difficult, if not impossible,
for modern scholars (not to mention the ancient lexicographers) to formulate an
absolutely satisfactory general statement about the Athenian system of real security.

120 See Chapter VII, pp. 160-161.

2t Lipsius, pp. 702-703. Certain contracts, of course, may have contained clauses on this
subject. There is evidence for such a clause in a maritime contract, [Demosthenes], XXXV,
Against Lakritos, 12.
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This inscription * is reproduced here to illustrate a type of document of which
about 27 examples are now known from Attica.* They all follow a similar formula,
although there are slight variations such as the substitution of the perfect passive
participle of dmorwudy for the noun dmoripnpa, which occurs in either the nominative
or genitive case. These documents are humble enough in their wording and physical
appearance, but they were intimately associated with an important aspect of the
institution of guardianship, namely, the contract known as picOwots oikov. In this
chapter no attempt will be made to discuss guardianship as a whole,’ since many aspects
of that institution are beyond the scope of this work. Our task will be to analyze the
chief characteristics of the uiofwos oikov and to try to obtain a better understanding
of the Athenian system of real security by an investigation of dmoripmua which, to
judge from the inscriptions, is intimately associated with that contract.

In Athens every minor child of citizen parents, whose father had died, was
required to have a guardian.* The guardians, or guardian, were generally appointed

t1.G., 112, 2642.

2 ].G., 112, 2642-2657 ; see above, Chapter I, Nos. 1-5; Chapter II, Nos. 1-6.

8 For detailed discussions of the institution of guardianship at Athens, see the old, but still
standard, work of Otto Schulthess, V ormundschaft nach Attischem Recht, Freiburg I. B., 1886,
hereafter referred to as Schulthess; Beauchet, II, (especially) pp. 147-325; Lipsius, pp. 520-537;
also pp. 342-353.

*+ The reason why a guardian was necessary, obvious in itself, is characteristically expressed by
Aristotle, Politics, 1260 a: é pév yap Sodhos dAws odk éxer 0 BovAevrikdy, 10 8¢ Bilv éxer pév, GAN’ dxvpov,
6 8¢ wais &xer pév, AN’ dredés (quoted by Beauchet, IT, p. 326, note 3). The boy, as is well known,
attained his majority at eighteen (Aristotle, Ath. Const., 42, 1). Since women never were sui iuris
in classical Athens, the term majority is somewhat inappropriate to use in relation to them. At
fourteen years of age a girl ceased to be a minor and, consequently, through marriage frequently
passed from the control of a guardian to that of a husband (Demosthenes, XXIX, Against Aphobos,
III, 43; cf. XXVII, Against Aphobos, 1, 4; in this case the guardian was to become the husband).
Even if marriage was postponed, it seems that after puberty the girl’s guardian was called xvpios
rather than émirpomos (cf. Beauchet, II, pp. 327-330). Concerning the “ majority ” of an heiress
(émixAnpos) there is the following statement in Aristotle, Ath. Const., 56, 7: poboi 8¢ (the archon)
Kkal ToVs olkovs TGV Sppavdy kai TdV émk [fpwy, Ews dv Tis rerrap | akadexéris yévyrar. If the text is correctly
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in the will. Naturally they were usually selected from relatives, or at least from close
friends, of the testator. Frequently it was stipulated that a guardian should marry
the widow.® If, through neglect of the father, a testamentary guardian had not been
appointed, a legal guardianship was established under the general supervision of the
archon from the nearest of kin according to a definite scale of relationships. If rela-
tives of the requisite propinquity were lacking, then it fell to the archon to appoint a
guardian or guardians (dative guardianship).®

Guardianship naturally involved many obligations concerning the maintenance,
education, and legal representation of the orphan, but the most important duty was the
proper managing of the orphan’s estate.” In regard to the property, the testamentary
guardian was bound by the terms of the will; he was supposed émrpomeboar kara v
Suabrjkmr.® Such speeches as the first two orations of Demosthenes against Aphobos
show clearly that frequently detailed instructions were given by the testator concern-
ing the management of the property. If no instructions were provided or if the
guardian was not a testamentary one, he had the option of administering the estate
personally or of leasing it to another—puwofodv Tov oikov.” In order to relieve himself
of the burden of managing the property, especially since the administration was
supposed to be gratuitous,™ it is not surprising that the guardian often availed himself
of the piofwots oikov.

Since the word olkos commonly signifies property in general—ovoa,™ it is natural

restored, as is probable, we seem to have evidence here that the heiress reached her “ majority ” at
fourteen; at this time she would be married to the nearest eligible agnate.

® Lysias, XXXII, Against Diogeiton, 3-7 ; Demosthenes, XXV1I, Against Aphobos, 1, 4-5;
40-43 ; XXXVI, For Phormio, 8; XLV, Against Stephanos, 1, 3; 37. The law ascribed by Diogenes
Laertius, I, 56, to Solon—roy érirpomov 1jj rév Spdaviv prrpi pi) ovvowkelv, pnd’ émrpomelew, es ov 4 odoia
épxetar Tév dpdaviév Televrnodvrwr—is completely at variance with the evidence afforded by the Attic
orators. It is certainly spurious; cf. H. F. Jolowicz, J.R.S., XXXVII, 1947, p. 82.

¢ Aristotle, Ath. Const., 56, 6-7. For the material mentioned in this paragraph, see Schulthess,
pp. 52-87; Beauchet, II, pp. 159-187; Lipsius, pp. 522-526.

7 On these aspects of guardianship, with many of which we are not concerned in this investiga-
tion, see Schulthess, pp. 88-138; Beauchet, II, pp. 198-238; Lipsius, pp. 527-529.

® Demosthenes, XLV, Against Stephanos, 1, 37 ; of. XXVII, Against Aphobos, 1, 13.

® Lysias, XXXII, Against Diogeiton, 23 ; Demosthenes, XXVII, Against Aphobos, I, 58-59;
XXVIII, Against Aphobos, 11, 5-7; XXXVIII, Against Nausimachos, 23. Cf. O. Schulthess in
R.E., sv. Miofuwos, p. 2112.

10 The scornful words of Demosthenes regarding his guardians—&sy — — — abrois e, € xpypdrov
éreipovy, pérp’ & adrav AaBeiv (XXVII, Against Aphobos, 1, 60-61)—seem to imply that the
guardian’s role normally was a gratuitous one. It should be remembered, however, that guardians
frequently were recipients of legacies which could be considered as a form of remuneration for
their services; cf. Demosthenes, ibid., 5-6 ; 40.

11 Xenophon, Qecon., I, 5: *Epol yoiv — — — dokei, kal e pnd’ & 1jj adrfj wérew €l TH kekTypéve, wdvTa
700 oikov elvar Goa Tis kékTyrar. 7: Gru Tou fpiv e86ker oixos avSpds elvar omep krijors. VI, 4: olkos & Hpiv
ébaivero omep krijows ) olpmaca. Cf. Ammonius, s.v. olkos: olkos pév Aéyerar % wioa odaia: oixia 8, 7
o &vds i) bmd Sevrépov katowoupévy. In Demosthenes, XXVII, Against Apohobos, 1, 15, we are
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to see in the expression piocBwots oikov a reference to the leasing of the whole estate
of the orphan, whether it consisted of movables or immovables, or both.** Paoli,*
however, believes it is necessary to recognize the following characteristic about the
pioBwots oikov: ““ The opportunity to proceed to a leasing rather than to continue in
the direct administration of the patrimony could present itself to the guardian only
when the patrimony consisted, at least in great part, of cash or money invested in
industry or in banking or commercial operations.” Since the restriction of the
pioBwots olkov to ovoia ddaris would have greatly limited the applicability of the
institution, we must examine the evidence he adduces in support of this contention.

Demosthenes,** while emphasizing the profits which could be made from a piofw-
s oikov, says that a lessee of three talents and 3000 drachmas in six years paid back
to the orphan over six talents, counting out the money in the agora. Paoli is probably
correct in maintaining that this in an instance of the leasing of movables, although,
considering the lack of precision in the terminology of the orators when referring to
matters of business, it may be possible to suspect that in the three talents and 3000
drachmas there was included also the estimated value of certain immovables which
had been leased. The “ over six talents,” then, would have included the total interest
or rent due on those immovables.

Aphobos ** had charged that Demosthenes’ father was unwilling to have the
property let, because, in view of the fact that the grandfather was a state-debtor, he
hoped to conceal the amount of the family wealth. Paoli thinks that the linking of
the two notions—forbidding of the leasing and the desire to conceal the value of the
estate—shows that the uiocfwots oikov was concerned primarily with odoia daris.
If one takes this passage in isolation, possibly it would lead logically to the conclusion
which Paoli draws from it, for naturally at a public leasing supervised by the archon
the value of the property could not be concealed. This conclusion, however, is clearly
disproved in several places in the first two orations against Aphobos ** where it is
definitely stated that the guardians had been instructed to let the property. Further-
more, in the inventory of the estate furnished by Demosthenes there are listed two
ergasteria valued at about four talents, not to mention stocks of ivory, iron, copper,
wood, etc. assessed at two and a half talents.”” In an estate, therefore, which was worth
about fourteen talents ** there was included property valued at over 6 talents in a

told that the guardian Aphobos was unwilling 7ov oikov mofoiv; the house would not have been
included in the leasing, for we learn from section 5 that the use of the oixia had been granted
to Aphobos by the testator for the duration of the guardianship.

12 Cf. Schulthess, pp. 139-140; Beauchet, II, pp. 238-239.

13 Studi, pp. 166-169.

14 XXVII, Against Aphobos, I, 58.

15 Demosthenes, XXVIII, Against Aphobos, 11, 1-2.

18] 15; 40; 58; II, 15.

171, 9-10.

871, 4; 11,
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form which can hardly be designated as ovoia ddamjs. The evidence of the two
speeches against Aphobos, accordingly, would seem clearly to refute Paoli’s contention.

Two other passages *° cited by Paoli seem to me to be inconclusive. In each case
the property left by the deceased consisted almost exclusively of movables, but the
only inference which can be drawn is that these estates could have been let. It certainly
is hazardous to see here evidence that only odoia ddaris could be leased.

Paoli also finds support for his contention in certain passages in Isaeus, I, On
the Estate of Menekles. In section 9 we read that Menekles, after divorcing his wife,
v 1€ mwpoika émdidwow avry (the new husband), peraoyov 70d oikov Tijs mobdoews
T6v maidwv Tév Nukiov. The dowry amounted to twenty minas (section 5). Paoli is
probably correct in saying that the Greek implies that Menekles was able to refund the
dowry promptly because he was participating in a piofwots oikov, but does it neces-
sarily follow that “ questa circostanza ci mostra che il patrimonio relitto da Nicia era
mobiliare ”? If Menekles had become lessee for a particularly profitable ergasterion
or lodging house or for an unusually fertile farm, might not his profits from such
leases explain why he was able to pay the twenty minas so readily? The concluding
phase of this episode, however, may support Paoli’s interpretation. In sections 28 and
29 we discover that when the orphan came of age Menekles was unable to pay him the
one talent and seven minas which were due until he had sold a plot of land to obtain
the cash. Paoli, I presume, would argue that Menekles had consumed so large a
percentage of the movables, which he had taken on lease, to pay back the dowry of
twenty minas that from the balance he was unable to make sufficient profits to repay
the orphan when the piofwotis oikov expired. Although this seems to be a logical
explanation, certain difficulties still remain. It is noteworthy that the whole sum which
Menekles paid to the orphan was derived from the sale of the land (sections 29 and
34). Why was the orphan not repaid in part from the profits accruing to Menekles
from the balance of his share in the lease? Or are we to suppose that the twenty
minas which he paid out when refunding the dowry represented his entire share in
the lease? Is it reasonable, however, to assume that Menekles alienated the whole
sum for which he was lessee—a sum which he knew he was obligated to return
together with interest? Questions like these, to which there probably is no satisfactory
answer, emphasize how little we really know about these transactions which Isaeus,
for reasons of his own, alludes to so obscurely.

There is further evidence in Isaeus, not discussed by Paoli, which is relevant to
the subject under consideration. In the speech, VI, On the Estate of Philoktemon,
29-34, we read that the “ guardians ” of the alleged sons of the old Euktemon, in their
plan to get control of Euktemon’s property, persuaded the old man to sell certain
parts of his real estate (¢avepa oboia). Then they proceeded to plot how to lay their

1 Lysias, XXXII, Against Diogeition, 23; cf. 4-6; Demosthenes, XXXVIII, Against Nausi-
machos, 7 ; cf. 23.
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hands on the rest of the property—mepi 8¢ 7év vmoloimwy €bfvs -émeBovhevor (section
35). Presumably 7év dmoloimwy refers to the rest of the estate, movables and immov-
ables. The details of their conspiracy, as outlined in sections 36 and 37, have been
frequently discussed because of their obscurity. We shall have occasion to examine
the passage more extensively below. For our present purpose only the following
matters should be noticed. The “ guardians ” arranged to have a piofwos oikov (of
Euktemon’s property) conducted by the archon. They planned that—ra uév piofwfein
s ovoias, Ta 8¢ dmoriupara karaoraleiny. The dmoriumua, as we shall see later, was
the security which the lessee in a piofwos oikov had to provide, and it is universally
agreed that this security was in the form of real property. Concerning our passage,
admittedly it seems fantastic that in a piocfwois oikov part of the estate should be
leased and part of the same estate should serve as security for the lessees. Neverthe-
less, the very fact that the “ conspirators ”’ suggested that part of the property should
be designated as amoriumua implies that immovables were included in the property
which was to be put up for leasing.

Isaeus X1, On the Estate of Hagmwias, also contains information relevant to the
problem we are considering. In section 34, the speaker, Theopompos, who is guardian
for the son of his deceased brother Stratokles, tells his fellow guardian (the plaintiff),
if he wishes, to apply to the archon eis My picOwow 7év éxeivov xpnudrewv. The word
xprpara is probably more often associated with movables than with immovables. Did
the estate of the orphan, then, consist primarily of ovoia ddamjs? Fortunately a
definite answer can be given to this question, for in sections 42-43 a complete inventory
of the property of Stratokles, the orphan’s father, is listed. We learn there that
Stratokles left an estate (odoia) valued at five and a half talents. Included in this
estate were certain édd¢m assessed as follows: land at Thria, two and a half talents; a
house at Melite, one half talent; another house at Eleusis, 500 drachmas. In the eyes
of Isaeus and his contemporaries, therefore, it was considered perfectly normal for
an orphan’s estate, of which more than half was in the form of real property, to be
submitted to the piocOwois oikov.

It can be considered certain, then, that an orphan’s estate, whether it consisted
primarily of movables or immovables, could be let if the guardian so wished or if he
had been so instructed in the will. The leasing of the property occurred under the
supervision of the archon.* The fullest account of the procedure adopted in the
ploBwaors olkov is to be found in Isaeus, VI, On the Estate of Philoktemon, 36-37. This
passage, to which reference was made a little above, poses various problems,* but
on the basis of it and certain evidence from other sources the following statements can
be made with considerable confidence. Guardians who wanted to let their wards’
estates appeared before the archon and requested him uofodv 7ovs oikovs of the

20 Aristotle, Ath. Const., 56, 7 ; cf. Pollux, VIII, 89.
21 See Wyse, pp. 524-527.



MIZOQ3IS OIKOY 101

orphans. At the same time the archon had to be provided with an inventory (dmo-
vpagi) of the property to be let.”” Then the magistrate had a public proclamation
made of the leasing. Subsequently, in the presence of a panel of dicasts, who were
authorized to stop proceedings if cause were shown, an auction was held, at which
the property was let, presumably to the party offering the highest bid and the best
security.” The rates at which orphans’ estates were leased naturally varied according
to circumstances. Schulthess and Beauchet estimate that the average rate was about
129 of the value of the property.* Although, for Athens, satisfactory figures on
rental rates are lacking, there is abundant evidence to show that the contract was
frequently very profitable to both the lessor and the lessee.”

For the next step in the procedure our best source of information is Harpocra-
tion.** Under the heading ’Amoryunrai the following information is provided: oi
peofodpevor Tods Tév dpdavdv oikovs mapa Tod dpxovros évéxvpa Tis molbdoews mapei-
xovro- &er 8¢ tov dpxovra émméumew Twas dmoryumoopévovs 1o, évéxvpa. TA pév odv
évéxvpa 6. dmoripdpeva. é\éyovro dmoTiuipara, o d¢ mepmduevor émi 7§ dmoryurioacfou
dmoTuyunral, 76 8¢ mpaypa dmoTiuay.

Thus, in conformity with his duties as supervisor of the interests of orphans,*
the archon sent out assessors to evaluate the security offered by the lessee.® To judge

22 Isaeus does not mention the inventory, but it is hardly conceivable that the archon should
have supervised the leasing without having an accurate knowledge of the nature and value of the
property concerned. There are frequent references to the inventories contained in wills; cf., for
example, Demosthenes, XXVII, Against Aphobos I, 40; XXVIII, Against Aphobos 11, 14; Isaeus,
X1, On the Estate of Hagnias, 41-43.

28 This statement, although there is no supporting evidence in connection with the uiofwois olxov,
certainly seems justified. Parallels can be found in other leases and loans; e. g., I.G., 112, 1172, lines
18-22, and 1241, lines 52-53.

?¢ Schulthess, pp. 149-156; Beauchet, II, pp. 247-249. They dispose successfully of the notion
(in itself improbable because the property was let at a public auction) derived from Demosthenes,
XXVII, Against Aphobos, 1, 58-59 (cf. XXIX, Against Aphobos, 111, 60) that the rental rate
was fixed by law—presumably at 18%.

% Isaeus, II, On the Estate of Menekles, 9; VI, On the Estate of Philoktemon, 36; Demos-
thenes, XXVII, Against Aphobos, 1, 58; 64 (estates doubled or trebled for orphans).

26 Cf. Bekker, Anecdota Graeca, 1, p. 437, lines 15 ff.

*7 Aristotle, Ath. Const., 56, 7 ; Lysias, XXVI, On the Dokimasia of Evandros, 12; [Demos-
thenes], XXXV, Against Lakritos, 48; Aeschines, I, Against Timarchos, 158.

*8 Reference to this appraisal is to be found in only one horos—an inscription from Arkesine
in Amorgos, an island where Athenian influence was strong (I.G., XII, Supplementum, p. 143, no.
331). In lines 7-12, we read: [LLO'O(DT]';]G Aebifros- émeri [p]nac] ’Apiworéripos Ea(vhuddo) kard 7|pirov
pépos, émmep|ydvroy Tédv dpxév|rev — —.  The original editor, Mlle. J. Vanseveren (Mme. Louis
Robert), Rev. de. Phil., LXIII, 1937, p. 317, calls attention to how this inscription confirms the
definition of Harpocration.

Kirchner in his introductory note to this type of inscription found in Attica (I.G., IT?, 2642)
writes: “ De apotimemate i. e. accurata aestimatione fundorum, qui pro pupillis aut pro dotibus
administrabantur, cf. Ziebarth ad Dittenb.® 1186.” It is unfortunate that he quoted Ziebarth here,
for the statement is incorrect. As the passage of Harpocration reproduced in the text shows, it
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from the horos inscriptions concerned with piofwois oikov *® and from the scanty
literary evidence,* this security always was in the form of real property—usually a
farm or a house, or both. As Beauchet remarks,’* if the security had consisted of
movables, it would not have been necessary for the dmoryunrat to be sent out to evaluate
the property, for the lessees could have brought the movables to the archon for
assessment.

The dmoriunpa, then, consisted of real property. The question naturally arises
- whether this security furnished by the lessee was intended to guarantee the entire
amount of the orphan’s estate which he had leased or only the rentals or interest which
he had contracted to pay. Schulthess,”® largely on the analogy with the amoripnua
wpowkés,® argues for the former interpretation, while Beauchet * decides for the latter.
Beauchet reasons chiefly from Harpocration’s statement that the lessee had to offer
évéxvpa tis woldoews, and he shows from a passage like—AapBdvwy piocOwow &ydor-
kovra pvis ék TV Awawoyévovs — — — xpnudrwv *°*—that piofwois can mean rental,
revenue, etc. He admits, however, that circumstances dictated conditions and that, if
the lease involved movables or immovables subject to deterioration, the archon would
have seen to it that the value of the security was considerably superior to that of the
stipulated rental or interest. The trouble with this method of reasoning, of course, is
that uiofwots can signify the general notion of leasing or a lease *® as well as a specific
rate of rent. To find the probable answer to this question, therefore, it will be neces-
sary to turn to certain of the horoi which provide some pertinent data.

1.G., 1T, 2646, is a badly mutilated inscription, but it almost certainly refers to a
piocfwois oikov. In the last line the numerals XXXX are preserved. If the 4000
drachmas represent the value of the security guaranteeing only the stipulated rental,
then, figuring on the basis of an interest rate of 12%, the value of the orphan’s
property was about five and two thirds talents. So large an estate is possible, of

was the property offered as security by the lessee which was accurately appraised by the émoryuyrai
sent out by the archon. Later in the same note Kirchner gives the correct definition: “ Hic et
deinceps droripnpa = fundus aestimatus et oppigneratus.”

29 Gee above, note 2.

80 [Demosthenes], XLIX, Against Timotheos, 11: & pév & medly dypos dmoripnmpa 7§ maidl 7
EdpnAidov kabeorijket.

8111, p. 253. Beauchet suggests (pp. 251-252) that while security in the form of real estate
was certainly the rule, it might have been possible for a lessee, who lacked immovables, to offer
sureties (éyyuyrai) as was sometimes done in the case of leases granted by the state or by temples.
The suggestion is plausible, but there is no supporting evidence in the literary sources ; the horoi, of
course, are concerned only with real property.

82 Pp. 166-167.

33 See Chap. VI, pp. 119-134.

84 11, pp. 254-255.

85 Tsaeus, V, On the Estate of Dikaiogenes, 11.

¢ E. g., Demosthenes, XXVII, Against Aphobos, I, 59; Aristotle, Ath. Const., 47, 4.
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course, but, following the law of averages, it seems more probable to recognize in
the 4000 drachmas a sum securing the capital amount rather than the interest due on
it. In I.G., IT?, 2654, however, where the numerals [FHHH are recorded, it is more
natural to think in terms of interest than of capital.

The information afforded by these two Attic inscriptions is unsatisfactory, for
it could lead to opposite conclusions. At this point, I believe, we should examine some
evidence from Naxos. Throughout this work an effort has been made to restrict the
argument to Athenian evidence, but this particular horos inscription, in its first lines
at least, is so similar to the Attic horoi that we cannot neglect to take it into con-
sideration. It is probably to be dated in the fourth century, a period when there were
close relations between Athens and Naxos. The inscription reads: *

-4 re \
[8]pos xwpiwv Kkai
oikias kal kepduov
dmoTeriunué-
vwv Tols madiols
rots "Eqridppovos: Tod
apxaiov XXX[M kal
76V obopdrov
rerpaxooivv Spa-
Xpdv Tob éviav-

-~ e 4 3 N\
[T0]D éxdorov émi
... T7jTov. TOYTOV

\ ~ 4 4
[8¢ 70D xw]plov dma
[v dmorert] unra
[«]ai 7o év Elou-
obvTL kal Ta
én Méhan

The only logical interpretation of the wording on this stone is that various items
of real property had been offered as security to the orphans for the capital value of
their property which had been leased, 3500 drachmas, and for the payment of rent at
the rate of 400 drachmas a year (roughly 1115%). Certainly a farm, whose loca-
tion is unknown to us, and other farms, whose sites are stated, not to mention a house
and a pottery factory, were not all offered as security for the payment of a rent of
- merely 400 drachmas. There is no doubt, then, that in this particular transaction the
apotimema was security for the entire amount of the orphans’ estate and also for the
annual rentals which the lessee had contracted to pay.

An inscription from Arkesine in Amorgos, which has been referred to earlier,*

37 1.G., X1I, Supplemenium, p. 104, no. 194.
38 See above, note 28.
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should be considered in this discussion. Lines 4-7 of the inscription * read: &pos
amoryuiparos év [7]|ols AefiBio Tév Sipw[v]|os Ovyarpdv Siudv[n]|s Anpodixns. It is
interesting to observe that in this transaction the orphans, whose property was leased
to Dexibios, were girls. This is the only instance in the extant horoi concerned with
piocOwois oikov where girls’ names—at least in recognizable form—are preserved.
Presumably these two daughters were émikAnpor (heiresses) and, if the law of
Amorgos was similar to that of Athens, they would have reached their “ majority ”
at fourteen years of age.*” In the following lines it is recorded that Aristotimos was
sent out as appraiser and that he ameriunoe the property of Dexibios kara rpirov pépos.*
One third of the lessee’s property, accordingly, was to serve as apotimema, but unfor-
tunately no information is given as to whether it was to secure all the orphans’ estate
or merely the interest or rent which was due to them.”” If the Naxos inscription can
serve as a guide, the former alternative would be the correct one.

If we look for other uses of the word apotimema, we find ourselves in the same
difficulty. The term was most frequently employed in connection with piocGwos oikov
and to designate the security for a dowry,* but it, or its apparent equivalent, riunpa,*
also appears in certain other inscriptions concerned with leases or loans. A brief
glance at the pertinent parts of these inscriptions will be in order. I.G., IT?, 1172,
deals with the finances of the deme Plotheia. In lines 19-22 we read that the magis-
trates are to lend to §[or]|[s] dv mheloror Tékov 8iddr, bs a[v mel]|[O]ne 705 Savei-
fovras dpxovrals mn]| [F]uare 4 éyyvnrii. As far as the Greek is concerned the
riumua could be security either for the principal of the loan or for the interest due on
it. In I.G., 1I°, 2498 (321/0 B.c.) there are recorded general regulations for the
leasing of certain lands owned by the deme Piraeus. Lines 3-5 read: rovs miofw-
|[o]apévovs vmép: A:Spaxpas kabuordvar dmotipmpa s p|[t]olfdoews dédxpewr.
Again, there is ambiguity in this statement. Nevertheless, since a rent as low as ten
drachmas seems ridiculously small to be guaranteed by real property, it is more
reasonable to suspect that the apotimema was to serve as security for the property
leased.* I.G., IT?, 2701, also, is a perplexing inscription. In the first part it is stated

3 Lines 1-3 were cut more deeply and in larger letters than the following lines. They may have
no connection with the transaction recorded in lines 4-14; cf. Mlle. J. Vanseveren (Mme. Louis
Robert), the original editor, Rev. de Phil., LXIII, 1937, p. 317.

40 See above, note 4.

41 C{. note 28, above.

¢2 Mme. Robert (cf. note 39 for reference), states categorically that it served as security for
the payment of the rent.

43 See Chapter VI.

# Harpocration, s.v. Tépnua.

45 This inscription records general instructions for the leasing of deme property, not an actual
lease ; see Otto Schulthess in R.E., s.v. Miofwais, pp. 2100-2101; Inscr. Jur. Gr., 1, p. 252. I.G.,
112, 2494, lines 7-8 (if properly restored), furnishes no new evidence:— — — dworip]npa 8¢ xaraori-
oe| [tis mobboews déidxpewrv]. 1.G., 11, 2767 ,—3pos xwplov dmoripnua émt owbikais| Awvico. FHHP—
can lend itself to numerous interpretations.
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that a farm and a house have been sold émi Moe to two different creditors for 500
and 130 drachmas respectively; then there is added (lines 9-12)—«ai dmoripnu|a
épaviorals Tot[s]| perd Oeometfovs| Tkapids. Since in the mpdos émt Moe the farm and
the house were serving as security for the loans, it seems logical to assume that they
also (or part of their value) were securing a debt owed to the eranistas rather than the
interest owed on the debt. Why the contract was changed from wpdos émi Moe to
amoripmua is a mystery.**

This brief glance at the employment of the word apotimema in inscriptions
other than those concerned with orphans’ estates or dowries does not lead to any
positive conclusions, although it seems to me that the wording of the various texts
favors slightly the interpretation that the term apotimema signified security for the
principal rather than for the interest. What should be our decision in regard to the
meaning of apotimema when used in connection with the special type of lease with
which we are concerned? In view of the positive evidence of the horos inscription
from Naxos and in view of the fact that in relation to dowries the apotimema signified
security for the value of the whole dowry * and not just for the interest due on it, it
seems to me almost certain that in the piofwots oikov at Athens the apotimema served
as security for the capital value of the orphan’s property and also for the interest or
rent which the lessee had contracted to pay. On reflection, this is the more natural
interpretation. An orphan’s estate often consisted of various forms of movable and
immovable wealth. What better way was there to discourage a lessee from dishonest
manipulation—especially of the odola dparijs—than to compel him to risk as apoti-
mema an equivalent amount of his own real property? This explanation of the nature
and purpose of apotimema accords perfectly with the well attested concern for orphans
which was exhibited by the Athenian State.*

The definition of apotimema given by Pollux (VIII, 142) is interesting. It reads:
dmoripnpa &éoriv olov vmobrikm, kupiws pév mpos Ty mpoika, 78y 8¢ kal mpds Tas miold-
oes. Restricting the application of the word to dowries and leases is certainly in
conformity with the majority of our evidence. The noun dmoriumpa and the verb
dmotiudy seem to have been the appropriate terms to use in connection with security
in the form of real property when there was emphasis on the idea of evaluation. As
we have seen in the case of the piofwas oikov and as we shall discover in the following
chapter on dmoripnpa mpowds, an effort was made to have the apotimema securing the
orphan’s estate or the dowry equivalent in value to the thing secured. When properly
used, the word apotimema probably always had this notion of evaluation, although the
Athenians undoubtedly on occasions employed this term, as they did other technical
expressions, rather loosely. In the case of the wpdors émi Moe and the hypothec, which

“** For further discussion of this inscription, see Chapter VII, note 23.
46 See Chapter VI.
*" Cf. Plato, Laws, XI, 926d-928d. See note 27, above.
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were the usual contracts for securing loans by real estate, however, there is no
evidence in the extant sources that the Athenians, on entering into these transactions,
took such pains to equate the value of the security to the value of the obligation. This
distinctive feature of the apotimema, in conjunction with its restricted use and the
fact that it did not serve as security for an ordinary loan, may have influenced Pollux
to define the term apotimema not as a hypothec but as “ like a hypothec.” Furthermore,
if the reasoning in the preceding chapter was correct that the hypothec developed only
gradually in the fourth century, the apotimema may have been the first institution
of security based on real property, after the mpaois émi Noe, to be adopted by the
Athenians.*® This possible temporal priority of the apotimema, which in its early
stages was probably limited almost exclusively to matters intimately connected with
the family, may also have contributed to Pollux’s characterization of it as ofov vmobhjky.

The lessee, then, had to furnish security in the form of real property equivalent
in value to that of the orphan’s estate which he had leased. On this security horoi,
similar to the one quoted at the beginning of this chapter, were erected to publicize
the lien which the orphan had on the property.* Since the apotimema consisted of
real property and was olov vmobhjkm, the question arises as to whether the lessee or the
lessor had possession for the duration of the contract. The almost universal opinion
is that the lessee retained possession as long as he abided by the terms of the agree-
ment.” Paoli, as might be expected, since he sees in the apotimema offered in the
pioBwos oikov a “ real right of security,” insists that the orphan took possession of
the security immediately upon the formation of the contract.”® In the preceding chapter
I argued at length against Paoli’s contention that a creditor did not enjoy a “real
right ” unless he was in possession of the property serving as security. Consequently
it would be largely repetitious to try to rebut the arguments which he marshals in
support of his conception of the apotimema in the piocfwois oikov. His reasoning,
which he develops at great length in his replies to the reviews of Arangio-Ruiz and
La Pira,”” seems to me to be far too theoretical and subjective.” I believe that, with-
out indulging in any philosophical speculation, it is possible to show the fallacy of his
position by revealing the inadequacy of the specific evidence he adduces to support his

¢ Cf. La Pira, p. 306.

0 Cf. Isaeus, VI, On the Estate of Philoktemon, 36.

5 E. g., Schulthess, p. 167 ; Beauchet, II, pp. 255-256; Arangio-Ruiz, pp. 249-250; La Pira,
- pp. 317-318.

51 Studi, p. 169; Sul Diritto Pign., pp. 173-177; “ Datio in Solutum,” pp. 181-212.

52 See note 50.

33 In Sul Diritto Pign., pp. 166-167, for example, Paoli says that under the word dmoriunpa
there can be grouped four distinct institutions which represent so many stages of historical
development. At least two of these stages he admits are hypotheses, but he claims they represent
the necessary conditions for passing to the next stages. Subjective argumentation like that can
be answered only by equally subjective argumentation. I believe it is the part of wisdom to
refrain from the attempt.
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contention and, if I may be so bold as to make the claim, by looking at the institution
of the piofwots oikov from the point of view of plain common sense.

As far as specific evidence is concerned, Paoli * makes use of three passages
from the literary sources. At the beginning of the second speech against Aphobos,
Demosthenes expresses indignation at Aphobos’ allegation that Demosthenes’ father
was unwilling to have the property let because the grandfather was a state debtor.
In other words, the father feared that, since in a piofwos oikov the value of the estate
would be revealed, the state would confiscate the property in order to obtain payment
for the debt. Demosthenes insists that the debt had been discharged and remarks
(section 2)—otr’ M kivduvos ovdels Muly davepd kexrnuévows ra Svra. Paoli translates
as follows: “ Non vi era per noi alcun pericolo se (in conseguenza della picOwots)
fossimo venuti in possesso di beni immobili.” Thus he thinks that Demosthenes’ words
prove that as a result of a pio@wos oikov the lessor acquired possession of ovoia pavepd
in the form of apotimema. This interpretation is a good example of the absurdity of
attaching a technical meaning to a word regardless of the context. In conjunction
with ovoia, pavepd does have a technical sense in contrast to ovoia ddarijs. The fact
remains, however, that the usual meaning of the adjective is “ visible,” “ out in the
open.” Just a few lines below (section 4)* the word is employed in precisely this
sense in reference to property: viv 8¢ kal Anuoxdpms kali 6 mwarp kal avrol ovroL
daivovrar dpavepa mowodvres. 1 submit that, unless one has a preconceived notion as to
the meaning of the controversial passage, the natural translation—and the only one
which is in accord with the context is: ““ Nor did we incur any risk through having
our property known.” These words, therefore, contain no reference to property
serving as apotimema, but merely state the obvious fact that at a public auction the
value of the property to be leased could not be concealed.

Paoli also finds support for his contention in [Demosthenes], XLIX, Against
Timotheos, 11, a passage which was discussed at length in the preceding chapter.®
It will be remembered that all Timotheos’ property was encumbered—some of it as
dmoripmpoe. for an orphan’s estate—and that dA\\ow ékpdrovw. The previous argument
need not be repeated except to say that the verb kparetv does not have to have the
technical meaning of “ possess ”” and that it is clear from the rest of the speech, as
Paoli admits, that the lessee (Timotheos) retained possession of the apotimema. The
only method by which Paoli can extricate himself from the quandary is to develop
the theory of fictitious possession on the part of the creditor. Rather than accept
a questionable hypothesis it seems preferable to me to recognize in the éxpdrovv only
an allusion to the ascendancy which creditors had over a hard pressed debtor.

8¢ Studi, pp. 168-169.
85 Cf. sections 3 and 7. It need hardly be remarked that the participle xexrnuévois can mean

“having ” or “ possessing " as well as “ having come into possession of.”
36 Chapter IV, pp. 67-69.
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Finally Paoli believes that there is confirmation of his position in Aristotle’s
words ¥ on the duty of the archon towards orphans: wofot (the archon) 8¢ kai Tovs
oikovs TGV dpdavdy — — — — — kal 76 dmornpara AapBdv[e]. Again, unless one is
convinced in advance that the lessor took possession of the apotimema on the formation
of the contract, it is difficult to understand how this passage can be interpreted as Paoli
suggests. Does Paoli mean that the archon “ received ”—either physically or figura-
tively—the dmoryuduara? Of course, he did neither. His function was to supervise
the leasing. Part of the procedure in a piofwois oikov, as we have seen, was the
dispatching by the archon of dmoryunrai to evaluate the security offered by the lessee.
The apotimema, which was finally agreed upon, was not assigned to the archon, but
to the lessor. In regard to the security the archon’s duty merely was to accept or
approve it, if he found it adequate to guarantee the orphan’s estate. This, I believe,
is the only meaning which can be attributed to Aristotle’s very concise statement. The
words have no bearing on the problem as to whether the security was in the possession
of the lessee or lessor.

The passages which Paoli adduces in support of his contention, then, prove on
examination either not to corroborate his position or to be irrelevant to the problem.
The answer to this problem, however, seems obvious if one regards the piofwots oikov
objectively. In that transaction an orphan’s estate, composed frequently of both
movable and immovable property, was leased at a public auction to a man who agreed
to pay a certain rate of interest and to designate some of his own real property as
security for the estate he was taking on lease. Under the eyes of the government
great care was taken to assure that the apotimema offered should be equal in value
to the orphan’s property. Is it credible that any lessee would ever have presented
himself if, in order to obtain the management of property on which he must pay
interest or rent, he had to abandon all profits from an equivalent amount of his own
property which, as soon as the lease began, was transferred to the possession of the
lessor ? *® Since the answer to this question obviously must be in the negative, it seems
certain that, in the case of the apotimema as in that of the hypothec, possession of the
security remained with the debtor (lessee) as long as he abided by the terms of the
agreement.

Did the lessee always have to furnish security for the orphan’s property which
he had leased? The evidence from Aristotle and Harpocration, which has been dis-
cussed above, points so strongly to an affirmative answer that the question seems
superfluous. There is a controversial passage in Isaeus, however, which has raised
doubts in the minds of various scholars. In Oration II, On the Estate of Menekles,”
we learn that Menekles was a co-lessee of the estate of the orphan children of Nicias

57 Ath. Const., 56, 7.
58 Cf. the remarks of La Pira, p. 317.
59 See above, p. 99.
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(section 9). Subsequently (sections 28-29), we are told that, when the contract
expired, Menekles did not have the cash to pay to the orphan the principal and the
accumulated interest. Consequently, to obtain the necessary sum, he tried to sell 7o
xwpiov. Menekles’ brother, who was on bad terms with him, attempted to prevent the
farm from being sold iva katokdxipov yévnrar kal avaykaolf 7§ dpdavdy dmoorivar. To
achieve his purpose the brother laid claim to a certain part of the farm and tried to
discourage any purchasers. Menekles, therefore, sold the part of the land not claimed
by his brother for seventy minas, three minas more than the sum owed to the orphan.

The more one reflects on this transaction, the more confused one becomes and
the more convinced that Isaeus, for his own purposes, has either omitted or distorted
some essential details. Scholars are in disagreement as to whether or not 70 xwpiov
served as dmoripmua.” If the farm was serving as security, it is certainly strange
that there is no statement to that effect and more than strange that the lessee (debtor)
should have proceeded to sell it. It is possible, nevertheless, that the orphan, wanting
cash rather than land, gave Menekles permission to sell the apotimema. If no security
had been offered, then, presumably, the vengeful brother hoped that the orphan would
compensate himself by seizing on the farm in lieu of payment.* The brother’s purpose,
however, is obscure, for the difference between the value of the part of the farm which
was sold and the debt owed to the orphan was only three minas.

I question whether it is possible to obtain a certain interpretation of this trans-
action, the account of which apparently has been deliberately garbled by Isaeus. Con-
sequently, unless definite evidence to the contrary can be found, it seems most probable
that an orphan’s estate, when leased, was always protected by the furnishing of
adequate security. In view of the fact that the piofwots oikov took place under the
supervision of the archon, one of whose duties was to look out for the welfare of
orphans, it is hard to believe that this obvious precaution was ever omitted.®

The phrase potlodv 7ov oikov (or with slight variations) occurs frequently in
the orators. Although the implication usually is that the reference is to the whole
property of the orphan, Beauchet * is probably correct in stating that occasions must
have arisen when, without violating the law, it was more advantageous to both the
orphan and the guardian that only part of the estate be let. Certainly the testator

% Schulthess, pp. 185-186, Hitzig, pp. 109-110, Pappulias, p. 123, and Wyse, pp. 258-259,
recognize the xwpiov as éworipmpa; comtra, Ernst Rabel, Die Verfiigungsbeschrinkungen des
Verpfinders, Leipzig, 1909, pp. 14-16; Leo Raape, Der Verfall des Griechischen Pfandes, Halle,
1912, p. 5; Paoli, Studi, p. 168, note 1.

® Moeris defines the word karokdxwpa as: t& xareoympéva évéxupa, *Arricds. See Wyse’s note
in which he collects various references to the word.

® For a discussion of I.G., II%, 2658, a mpiois éri Moe inscription grouped with documents
dealing with plofuois oikov, see Chapter VII, pp. 161-162.

%8 1, pp. 246-247.
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could achieve this end by granting the usufruct of definite parts of the property to
the guardians during the minority of the orphan.*

More than one lessee could be concerned with the same uiofwots oikov. This is
proved by the statement concerning Menekles—pueraoyov Tob oikov ijs porfdoews T@v
maidwv Tédv Nukiov.” We have no information, however, as to the procedure followed
when there was more than one lessee. Did one man bid for the estate with the under-
standing that others would be associated with him in its administration? *® I doubt
whether such an arrangement would have been classified as an instance of several
lessees. In the eyes of the orphan (and his guardian) and the archon, the man who
made the winning bid and offered satisfactory security presumably would have been
considered the lessee. Provided he paid the interest or rent and returned the principal
(including any immovables involved in the transaction) at the proper time, he prob-
ably was free to contract with as many others as he wished for the management of the
property. To explain the cases of joint lessees, it seems to me that we must assume
that at the auction several men bid for different parts of the property or offered equal
bids and adequate security for the whole. In this event, under the supervision of the
archon the estate may have been distributed among the several bidders, and each
lessee would have become responsible for the share assigned to him.

It was stated above * that a guardian on the death of the father had two alterna-
tives before him: he could either manage the orphan’s estate personally, or if he
preferred or if instructions to that effect had been included in the will, he could appear
before the archon with a request that the estate be let. Actually there seems to have
been a third possibility, which really is a subdivision of the second alternative. Isaeus’
speech, VI, On the Estate of Philoktemon, 36-37, contains evidence implying that the
guardian himself could become lessee. The passage, like so many in Isaeus, is a con-
troversial one, and certain scholars * refuse to recognize in it evidence for a guardian
lawfully becoming the lessee of his ward’s estate. The speaker, however, although
he casts many aspersions on the two “ guardians,” does not suggest that there was
anything illegal in their wish to become lessees of the “ orphans’” estate. Conse-
quently, I believe that we should accept as a fact that on rare occasions the guardian
did lease his ward’s property. Ordinarily, probably, a guardian was glad to have the
estate leased to another. He thereby was relieved of the responsibility of administra-
tion * which, except for whatever legacies might have been left him, was apparently

8¢ Cf. Demosthenes XXVTII, Against Aphobos, 1, 4-5; 40.

% Isaeus II, On the Estate of Menekles, 9; cf. VI, On the Estate of Philoktemon, 36.

86 Cf. Schulthess, p. 148; Beauchet, II, p. 243.

%7 See p. 97.

8 E. g., Wyse, pp. 526-527. Schulthess, p. 146, note 2, and Beauchet, II, pp. 244-246, believe
that the guardian could become lessee.

® Cf. Lysias, XXXII, Against Diogeiton, 23: (rov éxirpomov) mobéoar Tov olkov dmpAiaypévov
moM\dv mpaypdrev; Demosthenes, XXVII, Against Aphobos, 1, 58: rodre (the guardian) yap é&iw
pdty éxew TovTwy TéY mpaypdrev, mobscavte Tov oikov kard Tovrousi Tods vopovs.
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an unremunerative task.” A conscientious guardian may have been glad to manage
his ward’s property personally, but, since in this personal administration the guardian
did not have to furnish security ™ and faced only the accounting when the orphan
reached his majority,” there was always danger that he might be guilty of misappro-
priation of funds.” This helps explain why the piocOwois oikov seemingly was so
common. If we are correct in inferring from the passage in Isaeus cited above that
a guardian could lease his ward’s estate, this would have provided an opportunity for
an energetic guardian both to attend to the orphan’s affairs personally and also to
make a legitimate profit for himself. In such a transaction the guardian certainly must
have been in the same position as any other prospective lessee. He would have entered
the bidding before the archon and, if his bid was accepted, he would have had to
furnish security in the form of apotimema for the estate he had leased. Since we
know that the piocOwois oikov could be mutually profitable to lessee and orphan when
the former was a stranger,™ there is no reason that the same situation could not have
obtained when one and the same man happened to be both guardian and lessee.

In every contract concerned with uiofwots oikov there must have been a stipu-
lation as to when the payments of rents or interest were due. In the sources only two
passages bear specifically upon this subject. According to one of them ™ the lessee,
when he settled with the orphan who had attained his majority, paid back the principal
and also interest which had accumulated over a long period. In the second, Demos-
thenes’ wording ™ implies that on the expiration of the contract the principal and the
total amount of income due to the orphan were paid down simultaneously. Despite
this testimony, however, it is probable that this postponement of payment of all, or a
large part of, the rents or interest until the termination of the lease was unusual, for
the guardian must have needed the periodic payment of these revenues to meet the
expenses of his ward’s maintenance and education and to pay the eisphora, the only
tax, apparently, to which an orphan’s estate was liable.” Since in other types of leases

70 See note 10, above.

™ It seems certain that in the case of personal administration of the ward’s estate the guardian
did not have to provide apotimema. As Paoli (Studi, p. 170) points out, it would have been
impossible for a comparatively poor guardian to furnish security equivalent in value to the property
of an orphan much richer than he. This conclusion is confirmed by the sarcastic words of Demos-
thenes (XXX, Against Onetor, I, 7)—éomep € o v émrpomevévrov xpijpar’ droripnpa tois émurpomev-
opévois kabBeordvar vopi{wr—, which clearly imply that the guardian did not have to offer apotimema;
cf. the remarks of Schulthess, pp. 235-236.

2 See below, pp. 113-114.

8 Cf. Demosthenes, XXX, Against Onetor, 1, 6.

™ See above, p. 101, and note 25.

5 Isaeus, II, On the Estate of Menekles, 28-29.

"6 XXVI1I, Against Aphobos, 1, 58.

" There are numerous references to the orphan’s liability to the eisphora; e. g., Demosthenes,
XXVII, Against Aphobos, 1, 7-8; 36-37 ; XXVIII, Against Aphobos, 11, 4; 7. Lysias, XXXII,
Against Diogeiton, 21-24, is the locus classicus for the immunity of orphans’ estates from liturgies.
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it was common for rents to be paid annually or semi-annually,” it seems reasonable
to assume that a similar procedure ordinarily applied to the picOwos oikov. -

During the minority of the orphan various legal actions were available for the
protection both of him personally and of his property. Since this chapter is concerned
with the piocfwots oikov and not with the institution of guardianship as a whole, how-
ever, it will not be necessary to examine all the complex problems to which the subject
of the safeguarding of the orphan and his interests gives rise.” A few remarks, I
believe, will be sufficient for our purposes. The archon had general supervision over
the affairs of the orphan as is clear from Aristotle’s attribution to him of the following
duties: * [émpeleir]ow 8¢ kal Tdv dpdavdy — — — — — Kkal kvpds éori Tols ddikoboty
émPBd[New 7 elodyew eis] 70 dikaomiprov. It is naturally questionable how effective
the supervision of one magistrate and his two wdpedpor could be.** If the guardian
personally administered the estate of his ward, then, of course, as kipios 7év dvrwv,”
he was responsible for the proper management of the property. In the case of a
plofwais oikov, however, this responsibility, for the duration of the lease, fell to the
lessee. This statement, which seems logical, is confirmed by a passage in Isaeus * in
which one guardian says in reference to a co-guardian with whom he is quarreling
about the status of certain property: dmoypayidofw mpos Tov dpxovra eis T pioclwow
@V ékelvov xpnudrov, My 6 wobwoduevos elompdfe pe Tabra ds dvra Tod TAdSs.

Aristotle * lists two public suits (ypagat) which could be instituted before the

Diogeiton is rebuked for having charged against his wards expenses for certain festivals and for
the trierarchy. Section 24 reads: oVs % mdA\is od pdvov maidas Syras dredels émoinoev, GANG kal éredav
Soxipacfibow évavrov dijkey draody Tév AyTovpyLiv.

B E. g, I.G., 112, 2492, lines 3-7, and 2493, lines 13-14, annually ; 2496, lines 13-15, and 2499,
lines 18-24, semi-annually. A new contract of lease (annual payment) discovered recently in
Athens has been published by P. G. Ballenda and N. I. Pantazopoulos in Ipaypareia 7ijs *Axadnpias
*Abypiv, vol. 13, fasc. 2, 1948, pp. 5-23. See also Adolf Wilhelm, “ Attische Pachturkunden,”
Archiv fiir Papyrusforschung, XI, 1935, pp. 189-217.

7 For detailed discussions of this subject and of the legal actions available after the orphan
attained his majority, see Schulthess, pp. 189-228; also Schulthess in R.E., s.v. Miofwos, p. 2113;
Beauchet, IT, pp. 258-321.

80 4th. Const., 56, 7. For other references to these duties, see the note in J. E. Sandys’
Second Edition, 1912.

81 Beauchet, II, pp. 269-276, and Lipsius, p. 344, note 20, correctly reject the existence of boards
of dppavodirakxes and éppanoral etc. An orphan’s estate could consist of such varied components
that accurate supervision of the whole must have been extremely difficult. A good illustration of
this complexity is to be found in the Poletai Record of 367/6 published by Margaret Crosby,
Hesperia, X, 1941, pp. 14-27. Among the mines leased, one was located at Sounion év rois Xappide
maidwv (line 45) and another at Sounion in Nape é& rois Xapuido 7ai8|wy (lines 79-80). The sons of
Charmylos apparently were minor orphans, for, if they were adults, certainly their names would
have been recorded. It is impossible to tell from this inscription whether the “ fields ” were under
the personal administration of a guardian or whether they had been let to a lessee.

82 Demosthenes, XXXV1I, For Phormio, 22; cf. XXXVIII, Against Nausimachos, 6.

88 X1, On the Estate of Hagnias, 34.

8¢ Ath. Const., 56, 6.
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archon in behalf of the orphan during his minority, the épdavdv kaxdoews and the
oikov dpdavikod kakawoews. He states that these both were kara 7év émrpémwv, but
Lipsius * is probably correct in maintaining that the former at least could also be
brought against others who wronged an orphan. Isaeus’ speech, XI, On the Estate
of Hagnias, is a case of épdavdv kaxdoews, and we learn from sections 6 and 15 that
this particular type of suit was classified as an eiocayyelia. The oikov dpdavikod
kakdoens, on the other hand, was designated as a ¢dos.*® This action was a more
specialized one and apparently was resorted to chiefly in cases where the guardian had
neglected (presumably contrary to instructions) to have the orphan’s property let.
The lost speech of Lysias, IIpos v ¢dow Tov dpdavikod oikov, was concerned with this
type of suit.”

The actions just mentioned were public ones and therefore were instituted by 6
BovAduevos. The ward, because of his minority, naturally could not engage in legal
proceedings himself. His guardian, however, as his legal representative, must have
been able to take the necessary steps to protect the interests of the orphan when the
estate had been let. The available action apparently was the évowkiov dikn—a suit which
was brought against a lessee who had not been paying the rents and interest according
to the terms of the contract.*®

When the orphan had attained his eighteenth birthday, he was enrolled eis 76
Méiapxikdv ypappateiov kal kipios éyévero Tis odoias.” This enrolment, which was
preceded by a dokipacia, was normally attended fo by the guardian.”® As soon as the
ward had officially reached his majority, the guardians, if they had been managing
the estate personally, were supposed to turn over the property and render an account-

85 Pp. 344-345.

86 Demosthenes, XXXVIII, Against Nausimachos, 23.

8 Harpocration, s.v., ®dows. Harpocration states that the guardian could also be prosecuted
under this action el éAdrrovos 4 kara ™y délav pepiobfwro. This statement has led to much discussion,
since variant readings for délav, such as ddeav and 7déw, occur in other lexicographers. Any of
these readings is difficult to interpret in terms of an intelligible charge against the guardian. For
a detailed discussion of the problems involved, see Schulthess, pp. 209-220, and Lipsius, pp. 346;
352-353. For our purposes the general statement is sufficient that a guardian, in addition to being
liable to prosecution if, contrary to instructions, he did not have the property let, apparently also
could be accused under the ¢dois for other offences connected with the leasing of the estate. One
wonders if under the ¢dous there could not have been included charges of mismanagement against
a guardian who was personally administering his ward’s property. To the best of my knowledge,
however, there is no evidence on this subject.

8 The only passage, I believe, in which this suit is mentioned ([Demosthenes], XLVIII,
Against Olympiodoros, 45) refers to an ordinary lease, but it is reasonable to assume that this
action also could be applied to a uiofwois oikov. Cf. Beauchet, II, p. 257, and Lipsius, p. 757.

8 Aeschines, I, Against Timarchos, 103 ; cf. 18. For the age, see Aristotle, Ath. Const., 42, 1-2.

% Antiphon in Athenaeus, XII, 28 (525b) : éreid) édoxipdobys vwo rév émrpérwv, maparaBov map’
abrdv T4 oavrod xprijpara — — — Demosthenes, because of his bad relations with his guardians, was
enrolled among the demesmen by a certain Philodemos; Aeschines, I1, On the False Embassy, 150.



114 HOROI

ing to him. If the orphan was dissatisfied with the administration of his guardians,
he could immediately bring suit against them by the dikn émrponijs.” Demosthenes **
summarizes the procedure very succinctly: éy» & — — — — — Sokipaclels évexdhovy kai
\dyov amfrow, kal mdvrwy dmooTepovuevos Tas Sikas éNdyxavov émi Tod avrob dpyovros.
In case the estate had been let according to a piofwois oikov, the lessee was
obligated, as soon as the orphan reached his majority, to restore to him the property
and whatever rents or interest were due.” Since the orphan now was an adult, pre-

~ sumably the guardian had no official responsibility in this transaction. There is no
evidence that any legal formalities were observed between the lessee and the orphan,
but naturally it was a wise precaution for the lessee to arrange that the discharge of
his obligations should take place before witnesses.”® Strangely enough, there is no
mention in the sources of any action taken by the adult orphan against the lessee.
The explanation for this presumably is that, if full payment was not made to the
orphan, he could foreclose on the apotimema which had been furnished by the lessee.”
The argument throughout this chapter has been rather complicated. It may be
helpful, therefore, to end this discussion with a brief summary of the results obtained
by this investigation of various controversial aspects of the uicfwots oikov. Guardians,
to relieve themselves of responsibility, frequently had recourse to this institution, but
the leasing was obligatory only if instructions to that effect had been given by the
testator. The property was let at a public auction under the supervision of the archon
and in the presence of a panel of dicasts. The whole estate of the orphan—both
movables and immovables—was usually leased, but it is reasonable to believe that on
occasions only part of the property was let. The lessee (or lessees), who rarely was
the guardian himself, had to furnish security equivalent in value to the property leased.
This security, apotimema, was always in the form of real property, and, since it was
a type of hypothec—if not a forerunner of the later hypothec—, the lessee (debtor)
retained possession. Horoi were erected on the property offered as apotimema to

ot Demosthenes’ suit against Aphobos (Orations XXVII and XXVIII) was a 3ixy émrpormis.
Aristotle, Ath. Const., 42, 5, states that for two years after attaining his majority the young man
could engage in no litigation—wAjv wepl kMjpov kal émuAsjpov, dv T katd 6 Yévos iepwaivy yémrac.

2 XXX, Against Onetor, I, 15. For a full description of an accounting, see Lysias, XXXII,
Against Diogeiton, 19-29. The orphan had to bring suit concerning the guardianship within five
years ; Demosthenes, XXXVIII, Against Nausimachos, 17-18; 27 ; cf. XXXVI, For Phormio, 27.

9 Tsaeus, II, On the Estate of Menekles, 28-29. Demosthenes, XXVII, Against Aphobos, I, 58.

o¢ Transactions involving the payment of money usually, quite naturally, were carried out in
the presence of witnesses ; e. g., Demosthenes, XXVII, Against Aphobos, 1, 58; XXVIII, Against
Aphobos, 11,7 ; XXX, Against Onetor, 1, 19-24 ; [Demosthenes], XXXIV, Against Phormio, 30-32.

95 As suggested above, p. 109, an orphan, if he wanted cash rather than the real property repre-
sented by the apotimema, may have permitted the lessee to sell the security and thus discharge
his obligation through the proceeds of the sale. In case the value of the security was greater than
that of the obligation (despite the appraisal of the dmoryuyrai—see pp. 101-102 above —), this
procedure would have been the equivalent of the restoration of the “ excess ” to the debtor.
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publicize that the orphan had a lien on it. The dates at which payments of rents and
interest were due must have been stipulated in the contract. Probably they were
usually payable annually—or even semi-annually—as was customary in ordinary
leases. If the lessee was delinquent in fulfilment of his obligations, presumably the
guardian, in behalf of his ward, could bring action against him by means of the
évowkiov dikm. When the orphan attained his majority, the lessee had to return to him
the capital value of the property which had been leased and any rents and interest
which had accumulated. In case of default on the part of the lessee, the orphan could
foreclose upon the apotimema and thereby reimburse himself.



CHAPTER VI

ATIOTIMHMA IIPOIKOS,

8pos xwpiov

Kal oikias dm

oripmpa mpo

wkos "Apximam
TXX

This inscription * is reproduced here to illustrate the second type of horos mort-
gage stone published in the Editio Minor of the Inscriptiones Graecae. About 36
inscriptions of this kind from Attica and certain Aegean islands are still extant.”
Three stones, recently discovered in the Athenian agora, have been published above
(Chapter I, Nos. 6-8). It is clear from the phraseology of these inscriptions that they
were intimately associated with the institution of the dowry as practiced at Athens.
The purpose of this chapter is not to investigate the whole Athenian dowry system,®
but to try to explain the significance of apotimema in its relation to the dowry. Before
we turn to this task, however, a few introductory remarks on Athenian dotal customs
should be made. These comments will provide the necessary background for the
subsequent detailed study.

The institution of the dowry at Athens was an ancient one. Aeschines * preserves
the tradition that Akamas, one of the sons of Theseus, received Ennea Hodoi as
dowry for his wife. Solon, probably as part of his sumptuary legislation, limited
drastically the size of dowries. According to Plutarch,’® he allowed no woman, except
an heiress (émikAnpos), to bring as dowry more than a few articles of clothing and
household furniture of small value. Solon’s dotal law is a matter of controversy, but
it is certain that in the course of time the restrictions prescribed by it were either
repealed or forgotten. In the fifth century, we are told, Alcibiades received the huge
dowry of ten talents with his wife.® The state showed its approval of the institution
by conferring a dowry on each of the daughters of Aristides and also on the grand-

11.G., 112, 2659.

2 ].G., II?, 2659-2683. For the inscriptions published subsequently and for the non-Attic ones,
see above, Chapter I, Nos. 6-8; Chapter II, Nos. 7-10 (Attica) ; Chapter II, pp. 37-40 (Islands).

8 For a treatment of the institution of the dowry as a whole at Athens, see Beauchet, I, pp.
244-337 ; Lipsius, pp. 482-499. G. Barrilleau, “ De la Constitution de Dot dans L’Ancienne Gréce,”
Nouvelle Revue Historique de Droit Frangais et Etranger, VII, 18383, pp. 145-190, has been largely
superseded by Beauchet.

411, On the False Embassy, 31.

5 Solon, 20, 4.

¢ Andocides, IV, Against Alcibiades, 13-14 ; Plutarch, Alcibiades, 8, 2.
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daughter of Aristogeiton.” By the fourth century, as is evident from the Orators
and from inscriptions, the dowry system was almost universally practiced.

The dowry naturally was usually furnished by the woman’s father. Frequently
in his will a man would leave instructions about dowries for his daughters and widow.*
In the case of men who died intestate, the duty of dowering the women concerned
fell upon whatever relatives were acting as their xjpio.’ On occasions, presumably if
the kyrios was very poor, other kinsmen or even friends would provide the dowry.*
Although it is most improbable that the giving of a dowry was obligatory by law,™
still the custom was so common that absence of a dowry often cast suspicion on the
legitimacy of the union.”” Even so, it is certain that there were instances of legitimate
marriages in which the wife was undowered.” Three contrasting terms,' therefore,
depending on the circumstances, could be applied to a married woman—dmpoukos,
émimpoukos and émikAnpos.

The nature and the amount of the dowry were agreed upon at the time of the
betrothal. No legal formalities were necessary, but, as a precaution against mis-
understandings which might lead to disagreements and litigation, it was customary
for the arrangements to be made in the presence of witnesses.”® Sometimes, apparently,
the agreement was that the dowry would be increased if certain conditions were ful-
filled. At any rate the story is preserved that Alcibiades, in addition to the initial
dowry of ten talents, received another ten when his wife became a mother on the claim
that this had been the original understanding.’® The betrothal and the conferring of
the dowry could occur long before the marriage. In the case of Demosthenes’ family,
for example, the father on his deathbed betrothed his wife and his five year old
daughter to two of the guardians and at the same time gave the dowries to the future
husbands.’ In such a situation the designated husband, until the occasion of the
marriage, was supposed to contribute to the maintenance of his future wife by paying

" Plutarch, Aristides, 27, 1 and 4. In the third century there were nomoi at Athens to the
effect that the council and assembly émpereiofa: of benefactors of the State and their descendants—
8iddvar 8¢ kai| Ovy[ar]épo[v] €[i]s &y[doa]w Tov [87]pov w[poilka [8]oyw dv Bob|A[4]7[a]: (I.G., II?,
832, lines 18-20, 229/8 B.C.).

8 Demosthenes, XX V11, Against Aphobos, I, 5.

® Beauchet, I, pp. 259-274. ‘

10 Lysias, XIX, On the Property of Aristophanes, 59; Demosthenes, XVIII, On the Crown,
268 ; XXVII, Against Aphobos, 1,69; XLV, Against Stephanos, 1, 54.

11 This has been demonstrated by Beauchet, I, pp. 262-269 (against Barrilleau).

12 Tsaeus, I1I, On the Estate of Menekles, 5; III, On the Estate of Pyrrhos, 89; 28-29;
[Demosthenes], XL, Against Boiotos, II, 20-27.

18 Lysias, XIX, On the Property of Aristophanes, 14-15; 17.

1¢ Cf, Beauchet, I, p. 260; Lipsius, p. 489.

15 [saeus, 111, On the Estate of Pyrrhos, 18-29; Demosthenes, XXX, Against Onetor, 1, 19-23;
XLI, Against Spoudias, 6.

16 Andocides, IV, Against Alcibiades, 13 ; Plutarch, Alcibiades, 8, 2.

17 Demosthenes, XXVII, Against Aphobos, 1, 4-5; 12; 45.
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interest on the dowry, probably at the common rate of 12%.** If the marriage did
not occur, naturally the dowry had to be returned.”

The dowry consisted most commonly of money with the frequent addition of
various other movables. Land and other real property were not often given because
of the unwillingness to allow the family plot to be diminished.* The dowry left by
Pasio to his widow Archippe will serve to illustrate a generous settlement. It com-
prised two talents, a lodging-house worth a hundred minas, female slaves, jewelry,
and other personal possessions.” On the occasion when the dowry was agreed upon
between the kyrios of the woman and the prospective husband, it was very important
for the former to make a declaration and evaluation of everything included in the
dowry. Only the items contained in this ripnots év mpowi constituted the dowry proper
and were subject to return, under certain conditions which will be described later, to
the original kyrios or his successor.” Such gifts as the énadhia and the dvakavrmipia,

18 Demosthenes, XXVII, Against Aphobos, 1, 15-17; II, 11; III, 33; cf. Lipsius, pp. 482
and 498. ,

19 Demosthenes, XXVII, Against Aphobos, 1, 69; II, 11.

20 Beauchet, I, pp. 290-291; Lipsius, p. 491. Certain horoi, however, may afford evidence
for dowries in real property. The purpose of most of the dotal horoi, as we shall see later, was to
publicize the dmori{unpa. An inscription from Syros, however, (I.G., XII, 5, 707), similar to Attic
horos stones except for the omission of the word 6pos, records the dowry given to the woman:
“Hynoots| s Kheop|dprov Buyarpd|[s] mpoif 76 xwpi|ov. One wonders, therefore, what is the proper
interpretation of such inscriptions as I.G., II2, 2666, and Nos. 7 and 8, published in Chapter I, where
the formula runs: 8pos xwpiov mpowds without any reference to amoriumua. It is possible, of course,
that a contemporary Athenian would have instinctively supplied the word émoriunpa, but I do not
think we have the right to exclude the possibility that these stones may have recorded the actual
dowry. If I.G., 112, 2765 and 2766, refer to dotal transactions at all, the same doubt can be felt
about their proper interpretation.

% Demosthenes, XLV, Against Stephanos, 1, 28.

22 Tsaeus, 111, On the Estate of Pyrrhos, 35; Demosthenes, XLI, Against Spoudias, 27-28;
[Demosthenes], XLVII, Against Euergos, 57. In this connection attention should be called to two
horos inscriptions, I.G., I1%, 2673 and I.G., XII, Supplementum, p. 104, no. 195 (from Naxos).
In the usual type of dotal horos stone, such as the one quoted at the beginning of this chapter, we
shall discover below that the apotimema signified the security guaranteeing the payment or the
restitution of the dowry. In the two inscriptions just cited, however, we meet a formula like this:
3pos oikias & mpoudt dmoreryunpévns. It has generally been assumed that, despite the difference in
phraseology, these inscriptions, like those with more normal wording, should be translated as:
“a house (etc.) offered as security for the dowry.” This may be correct and Beauchet, I, p. 277,
note 4, may be right in warning that care should be taken not to confuse the idea of dmoryudv with
that of érpiv. Nevertheless, the expression & mpowi is difficult to interpret satisfactorily if in
these two inscriptions the perfect passive participle of dmorydv is translated “ offered as security.”
Since the primary meaning of érorév is “ to evaluate,” it is possible that in the inscriptions under
consideration that sense is preferable to the notion of security. If, then, we translate—“ a house
(etc.) evaluated in the dowry ”—, which certainly is a more natural translation of the Greek, we will
recognize in these two inscriptions examples of the riunois & mpoui. These two stones, accordingly,
as possibly those mentioned in note 20 above, would have recorded the dowry (or part of it)
rather than the security offered for the dowry.
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given to the bride by her kyrios, or by her husband, friends, and relatives, respectively,
were not included in the ripnois. They apparently were considered to be under the
ownership of the husband who, accordingly, was not obligated to return them in case
of the dissolution of the marriage.*

The dowry could either be delivered at once or, if the kyrios did not have the sum
available at the time or was not satisfied with the security offered by the prospective
husband, payment could be deferred.* In this event, interest was due on the unpaid
dowry, probably at the ordinary rate of 12%.* Instalment payment of the dowry was
also possible as can be learned from Demosthenes’ speech, XLI, Against Spoudias,
3-5, where the plaintiff states that of the 40 mina dowry promised by his father-in-law
Polyeuktos, 1000 drachmas were not to be paid until Polyeuktos’ death.*

These introductory remarks should be sufficient to enable us now to approach the
basic problem which must be examined in this chapter—namely, the nature and the
purpose of droripmpe. in its relation to the dowry. According to the traditional view,”
the dotal apotimema was security in the form of real property guaranteeing either the
restitution or the payment of the dowry. When the prospective husband received the
dowry from the woman’s kyrios, he had to designate an appropriate amount of real
estate as security (apotimema) for the restitution of the dowry in case the marriage
was dissolved. Similarly the kyrios, if he did not deliver the dowry at the time of
the union, had to provide apotimema guaranteeing its future payment. In both cases
horoi, like the one reproduced at the beginning of this chapter, were placed on the
property offered as security by the dotal debtor to publicize the lien which existed on
that property. It should be noted that from the wording of the horos itself it is
impossible to tell whether the dotal debtor was the husband or the kyrios. Since,
however, the husband presumably usually had to provide apotimema, whereas the
kyrios was so obligated only if he had deferred payment of the dowry, it can safely
be stated that, according to the law of averages, the majority of the extant horoi
testify to the security offered by the husband guaranteeing the restitution of the dowry
if that necessity should arise. In both cases, if at the appointed time the dotal debtor
had not fulfilled his obligations, the creditor had the right to foreclose on the
apotimema.

? Lipsius, pp. 491-492; Beauchet, I, pp. 282-287. Beauchet discusses at some length the
passage in the Digest, Book XXIII, III, 9, 3, where Ulpian identifies the peculium of the woman in
Roman law with the mapddepra of the Greeks. His conclusion is that either the mapdgepva did not
exist in Attic law of the classical period or, if they did, they were of too little significance to
deserve attention. ‘

4 Lipsius, pp. 489-490.

25 Beauchet, I, pp. 293-295.

?¢ For instalment payment, see also Demosthenes, XXX, Against Onetor, I, 20. I.G., 112, 2679,
may also be an example of payment of the dowry by instalments; cf. R. Dareste, B.C.H., II, 1878,
pp. 485-489. The interpretation of this inscription, however, is still a matter of doubt.

*" E. g., Beauchet, I, pp. 297-299; 331-337; Lipsius, pp. 490-491 ; 499.
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In this view, then, the dotal apotimema, like the apotimema in the piocfwots oikov,
was a form of hypothec. The security, of which the debtor retained possession, was
established when the dotal arrangements were made, and remained in his possession
unless, by violating the terms of the agreement, he furnished cause to the creditor
to foreclose. This conception Paoli completely rejects.” His interpretation, which
emphasizes the evolutionary aspect of the amoriunua, is a rather complex one and will
be discussed in detail as we proceed with our investigation. At this point it will be
sufficient to summarize briefly the chief characteristics which he recognizes in the
institution. According to him, the dworiunots (the act of creating an amoriunua) was
not a right of security (diritto di garanzia), but a datio m solutum. If the dotal
debtor was in delay, the creditor could arrange that there be given him i solutum as
dmoriumpua an appropriate amount of the debtor’s property. The dmoripnous occurred,
therefore, not when the dotal agreement was first reached but at its maturity, and
its purpose was not to secure the obligation but to extinguish it. As soon as the datio
wm solutum had been effected through the assignment to the creditor of apotimema
in lieu of payment of the original obligation, horoi were erected on the apotimema to
bear witness to the definitive transfer of the ownership of the property concerned.
In Paoli’s eyes this is the way in which the majority of the literary evidence has to
be interpreted. In the course of time, however, as is revealed chiefly by the horos
stones, it became customary for the apotimema to be established when the dotal
arrangements were first made and for the creditor, as the creditor in the piofwots
oixov, to take actual possession of this property, thereby obtaining a “ real right.”
Ultimately for this actual possession on the part of the creditor there was substituted
a fictitious possession through the medium of the horoi.*® This development was the
result of custom, and Paoli questions whether it was ever sanctioned by law in the
Attic period.

Paoli’s arguments are difficult to reproduce, largely because the reader is often in
doubt as to what period and to what type of apotimema he is referring. This synopsis,
however, I believe is accurate, although, because of its brevity, it obviously cannot do
justice to the niceties of his argumentation. The keystone of his theory is that the
dmoriumas was contemporary with or subsequent to maturity and that its purpose was
not to secure but to extinguish the obligation. This conception we shall have to
examine at length when we undertake the analysis of the relevant orations, but, before
turning to that task, it will be useful to glance at certain of the definitions of amoriunua
given by the lexicographers.

Harpocration * provides the following information about the dotal apotimema:

28 Studi, pp. 172-194 ; Sul Diritto Pign., pp. 163-167 ; 173-177 ; “ Datio in Solutum,” pp. 181-212,

20 Studi, pp. 191-194; Sul Diritto Pign., pp. 166-167; “ Datio in Solutum,” pp. 201-206.

30 Under the heading, *Aworiuyral kai *Aworipnpa kal ‘Amoriudyv. The first part of the definition is
concerned with the droriunpa in a pioBuais oikov; it is quoted in Chapter V, p. 101.
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eldfeoav 8¢ kal of Tore, € yvvawki yapovuévy mpoika dibolev ou mpoorikovtes, airelv mapd.
700 dvdpods damep évéxvpdv T Tis wpoikds dEwov, olov oikiav 1) xwpiov. éNéyero 8¢ 6 pev
Sovs 70 dmoriunpa évepynTikds dmoripav, 6 8¢ N\aBwv droripdofar. In Bekker’s, Anecdota
Graeca, 1, p. 201, lines 1-4, after a definition similar to that of Harpocration, an
illustration is added: ofov 6 viudios wpds Ty mwpolka s Yvvaukds dmeriunoe Tivde T
oikiav, 1 8¢ Vi, mepl s €dwke mpoikds, dmeriuroaro Tivde Ty oikiav.

In the same lexicographical collection, I, p. 423, lines 15-17, additional data are
given: ék\jfn 8¢ 7o Ymd\\aypa dmoripnua, 816 éryudro mpos TV wpoika, iva pi ENarrov
7 d@A\a whéov avris. Two statements of Pollux * are also relevant to our subject: ai
8¢ mpos ™y mpoika vmobikar dmorywjpara (III, 36), and: damoriumua Séoriv ofov
vrobhiky, kvpiws pév wpods Ty wpoika, 10m 6€ kal mpds Tas mabdoeas (VIII, 142).

It is clear from these definitions that in the eyes of the lexicographers the dotal
apotimema should be classified as a hypothec. Paoli * would probably contend that
they were referring to the later development of the institution. To this it can only be
answered that the lexicographers based their explanations on the same speeches with
which we are familiar and also on many others no longer extant. It should be noted
that these definitions explicitly refer only to the obligation incurred by the husband.
For the kyrios as dotal debtor we shall have to examine other sources which will be
discussed below. The picture painted by the lexicographers is reasonably clear. At
the time of the marriage **—not at its dissolution—the bridegroom was accustomed
to offer security in the form of apotimema as a guarantee for the restitution of the
dowry if the occasion should arise. To judge from the definitions and from the horos
inscriptions, this security, as in the case of the piocfwots otkov, always consisted of real
property—a farm, house, garden, workshop, etc. The apotimema was to be equal in
value to the dowry or even to exceed it. It is impossible to tell how literally these last
words should be taken, but certainly the bride’s kyrios would have made an effort
to have the value of the security offered by the bridegroom at least equal in value to
that of the dowry. No explanation is given as to how the security was appraised, but,

8 Cf. Hesychius: droryujpara: ai mpds Tds pepras vrobixar; and dmorypjoacbar 7o AaBeiv els
Ymrobijrny.

%2 The definition which apparently impresses Paoli, (Studi, p. 173, note 2) is to be found in
Bekker’s, Anecdota Graeca, I, p. 201, lines 30-31: *Amorwuijpara: Srav Tis, mwpowkos Spethopévrys, kripd
T 700 Aafdvros Ty mpoika dvexupudoy. He infers from these words that the dmoriumma was taken
(in the form of a datio in solutum) only after the maturity of the obligation. I must confess that
I see nothing in this definition to invalidate the interpretation that the creditor, when the dotal debtor
was delinquent in his obligation, foreclosed on the apotimema which had been established on the
occasion when the dotal arrangements were first made. It might be remarked that it is somewhat
strange for Paoli to single out this one definition to the exclusion of two other more detailed ones
in the same collection.

** Note the words viugios and vipdy used in Bekker’s, Anecdota Graeca, 1, p. 201, lines 1 and 3.
Cf. the words of Harpocration, quoted in the text above— e yovaki yapovpévy mpoika SiSoiev of
TpoGKOVTES—.
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since dotal arrangements were a private matter between the two parties concerned,
it is inconceivable that official assessors—amoriunrai—were employed as was done
when the apotimema offered by the lessee of an orphan’s estate was evaluated.*

From the information to be gleaned from the lexicographers, therefore, it seems
that the dotal apotimema was a type of hypothec. In the two preceding chapters the
conclusion was reached, contrary to Paoli’s thesis, that in the hypothec and in the
apotimema furnished by the lessee in a piofwois oikov the debtor retained possession
of the security for the duration of the contract. Was a similar procedure followed in
the case of the dotal apotimema? To try to find an answer to this and to other
questions we must turn to the analysis of certain speeches of Demosthenes. In them
Paoli finds the best—one could almost say the only—support for his contention that
the dotal apotimema was a datio in solutum. It will be our task to ascertain whether
the evidence must be interpreted as he maintains or whether it can be equally well—
or even better—explained in a different fashion.

In Demosthenes’ two speeches against Onetor (XXX and XXXI) there is
preserved the fullest literary account of the dmoriunua mpowds. The suit was one for
ejectment (8ixkn éfovAns) and arose from the fact that when Demosthenes, after
being awarded damages in his prosecution of Aphobos,* tried to collect from his
former guardian, he was driven off the land by Onetor who maintained that the
property was designated as apotimema for him.” These speeches are exceedingly
difficult to interpret, for, as is well known, Demosthenes maintains that all Onetor’s
statements are lies, but, lies or not, it is evident that both defendant and plaintiff
would have been careful to make only such assertions as did not too flagrantly contra-
vene Athenian law and usage. Consequently, these orations should yield some definite
information on the institution of the dotal apotimema.

It will be useful to begin with a brief summary of the facts of the case.”” Of
Onetor’s account ** we know only that he had married his sister to Aphobos and that
he claimed to have provided a dowry after a short delay. He also maintained that
the marriage terminated in divorce and that he was unable to recover the dowry, #s
dmo viv dmorerypfiofar 7o xwpiov (4). Demosthenes’ version, naturally, is quite dif-
ferent. According to him, Onetor, after his sister had left her former husband
Timokrates, wanted to marry her to Aphobos, but hesitated because he feared that
Aphobos would be held to account for a large sum of money when Demosthenes
attained his majority. He did give her in marriage, however, but, so as not to

3¢ See Chapter V, pp. 101-102.

35 Demosthenes, XXIX, Against Aphobos, 111, 2-3; 60; XXX, Against Onetor, 1, 2; 32;
XXXI1, Against Onetor, 11, 2; 14.

88 Demosthenes, XXX, Against Onetor, 1, 2; 4; 8.

37 In the following discussion section numbers will refer to Against Onetor, I, unless otherwise
stated.

38 For an account of Onetor’s life, see A. E. Raubitschek in R.E., s.v. Onetor, (3), pp. 471-472.
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jeopardize the dowry, the arrangement was that Timokrates should keep it and pay
interest on it at the rate of 10% (7). After Demosthenes won his suit against
Aphobos, Onetor claimed that he had paid the dowry and that, although his sister
had divorced Aphobos, he was unable to recover it. Subsequently, when Demosthenes
came to Aphobos’ farm to collect his damages, Onetor dnoriuoactfar pdokwr v yiy
édyew p é avrijs éréhunoev (8). Demosthenes denies both the bestowal of the dowry
and the validity of the divorce, and, therefore, the possibility of an dmoripnos. All
the actions of Onetor and Aphobos, he maintains, were designed to thwart him in his
attempt to recover damages from his former guardian (4-5; 25-30, and passim).

Since the dotal apotimema is frequently referred to in this speech, one would
expect that it would be a simple matter to ascertain the nature of the institution.
Unfortunately this is not the case. Again and again the verb dmorwdv or the nouns
dmoripnpa and dmortumois are so used that they can be interpreted either according
to the traditional view or to that of Paoli. It would be fruitless to examine all the
places where the language is ambiguous (e. g., sections 4 and 8), but certain passages,
which Paoli claims as evidence for his thesis, must be carefully considered.

In section 18 Demosthenes in reference to Onetor and his friends says: ot yap
é TogolTe Xpdve kal ddefioar kal dmododvar kal Ty yuvalk' drolumelv kal od koploao-
Oar kai 70 xwpiov dmomypijoacfai daocw. Paoli® is impressed by the order in which
the various stages in the relations between Onetor and Aphobos are mentioned:
owing the dowry, paying it, the divorce, inability to recover the dowry, and finally
70 Xwplov dmoryprioacfai daocw. There is no doubt that the sequence of events as
expressed here lends itself easily to the explanation that as the last step in the series,
when the dowry was not returned, Onetor received according to a datio i solutum
the farm in lieu of the dowry (cf. dvri s mpowds, section 26). Nevertheless, the
traditional interpretation is also possible. Since the fourth period was concerned with
the non-restitution of the dowry, it is legitimate to translate the words characterizing
the fifth stage as “ they held the farm as security.” If the purpose of the dotal apoti-
mema was to guarantee the return of the dowry, a reference to it, after the statement
that the dowry had not been recovered, would be perfectly natural. The pretense that
the farm was serving as security was Onetor’s excuse for driving Demosthenes off
the land. '

In section 26 we read: pera 70 yeypddfar mapd 7§ dpxovre Tadrmy Ty ywvaik
dmolelourviay kal 70 pdokew "OviiTop’ dvri Tis wpowkds dmorerypnobar 76 xwpiov. Paoli *°
comments as follows on this passage: “ Risulta dunque la necessaria posteriorita dell’
dmoripmas, e della conseguente affissione degli dpor, all’ inadempienza del debitore.”
Certainly the second clause can be translated “ Onetor had taken the farm as a datio
in solutum in place of the dowry,” if that is the meaning inherent in the verb dmorudy.

80 “ Datio in Solutum,” pp. 193-194.
0 Ibid., p. 195.
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It seems to me, however, that the words can also be translated ““ Onetor had taken
the farm as security (in return) for the dowry.” Paoli asserts that the expression
avri mjs wpowkds leads only to his interpretation; if the idea of security were present,
the Greek would be: 8obvauw v mpoika émi 76 xwpipw. Unquestionably that is a common
way to express the idea of giving something on security, but obviously it does not
prove that the use of the preposition davri after the verb dmorywdofar excludes the
notion of security. In this connection it is pertinent to consider the formula in the
dotal horos inscriptions—~&pos xwpiov amoripnua (Or amoreriunuévov) mpowkds. Paoli
admits that many of these horoi publicized not a datio in solutum which had been
effected but the establishment of security over which the creditor exercised a fictitious
possession. Thus the translation would have to be: “ Marker of a farm, security
(or given in security) for the dowry.” A reasonable explanation for the genitive case
of mpowkés is that in the abbreviated formula the preposition dvri on which it depends
was omitted.*

Section 29 of this first speech against Onetor has given rise to much discussion.*
In it Demosthenes makes the following statement: kairor Sewov Tov pév Aéyew s
dmerwuiioaro 10 Xwpiov, Tov & dmoreryumkéra daiveafar yewpyoivra. In these words
Demosthenes expresses his indignation at the fact that the amoryunoas (Aphobos) is
still in possession. Taken by itself, the passage certainly implies that it was normal
for the dmorunoduevos to have possession. Paoli, who recognizes in the dmoryun-
odpevos the man who receives some property dvri Tis wpowds through a datio in solu-
tum, naturally finds support for his thesis in these lines. In the light of the whole
speech, however, and especially sections 25-30, another interpretation is possible, if
not preferable. Demosthenes claims that Aphobos and Onetor have conspired to
prevent him from collecting from the former the damages granted by the court. Their
strategy was to pretend that Onetor had paid the dowry to Aphobos, that a divorce
had occurred, and that Onetor had been unable to recover the dowry. In such circum-
stances, according to the traditional view, the man who had given the dowry had the
right to foreclose on the security (apotimema) which the husband had established to
guarantee the restitution of the dowry. In fact, if the dotal creditor did not foreclose,
the payment of the dowry and the genuineness of the divorce might properly be ques-
tioned. The lines quoted in the Greek above can easily be interpreted as a reference
to such a suspicion. Demosthenes asserts very emphatically that the fact that the

4 Studi, pp. 191-194. See above, p. 120.

22 Paoli (“ Datio in Solutum,” pp. 195-196) sees further evidence for his theory of the datio
wm solutum in I, 31 (cf. II, 11)—e mp mpoika Sovs, ds Pnow, avr’ dpyvpiov xwpiov dupioByroipevoy
dmeMdpfBavev. Since the verb dmolapBdvew is commonly used when there is reference to the recovery
of the dowry (e. g., Isaeus, VIII, On the Estate of Kiron, 8; Demosthenes, XXX, Against Onetor,
I, 16; XL, Against Boiotos, I1, 14), it seems to me that in the Greek quoted above we have an

allusion to the “ recovery ” of the security in place of the money—i. e., foreclosure.
8 Paoli, Studi, pp. 176-177 ; “ Datio in Solutum,” pp. 196-200; 211-212; La Pira, pp. 318-319.
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creditor has not taken possession by foreclosure shows clearly that the payment of
the dowry and the subsequent divorce were fictitious. If this explanation is correct,
this passage informs us that, if there was no divorce, the dotal debtor (dmoriuioas)
remained in possession of the property he had offered as security.

There are various other passages concerning apotimema in this speech which
could be discussed, but the phraseology is so ambiguous that one either has to suspend
judgment or interpret them according to his pre-conceived notions. Enough has been
said, however, to show that Paoli’s ideas are open to considerable doubt. We must
now turn to the second oration against Onetor. ,

In this short and baffling speech Demosthenes continues his attempt to prove
that Onetor had never paid the dowry, that the divorce between Aphobos and Onetor’s

- sister was only a fiction, and that, consequently, there could have been no legitimate
dmoripmos. His argument is based chiefly on the horoi which had been set up to bear
witness to the apotimema. He presents his case succinctly in the first four sections in
words to this effect. When Onetor first decided to lay claim to Aphobos’ property he
placed horoi on the house for two thousand drachmas and on the land for a talent.
After Demosthenes had won his suit against Aphobos, however, Onetor removed the
horoi from the house, because he feared that public opinion would be outraged if
Demosthenes could recover nothing from Aphobos. Such manipulation of the horoi,
Demosthenes maintains (5-8), is proof that the alleged dmoripnois was merely a plot
by which Onetor in the interest of his sister and brother-in-law was trying to prevent
Demosthenes from taking possession of the property.

Although in this speech there are constant references to horoi, it is almost im-
possible to draw any conclusions from them concerning the nature of the dotal apoti-
mema for the simple reason that in these pages we have an account of a conspiracy
and not of normal procedure. Nevertheless, a few observations will be in order. To
begin with, we have Demosthenes’ emphatic statement that the divorce was registered
with the archon after Demosthenes had instituted his suit against Aphobos.* We
also know (II, 2-3) that the horoi had been erected before the actual trial. To con-
form to Paoli’s thesis, then, the sequence of events must have been as follows:
institution of the suit (8ikmy Aaxeiv), the divorce, erection of the horoi, the actual
trial. Such a chronology is possible. According to this scheme we must assume that
it was the institution of Demosthenes’ suit against Aphobos which made Aphobos and
Onetor realize that the property was in jeopardy and drove them to the registering
of the divorce and the placing of the horoi in the interval between the institution of
the suit and the actual trial itself. Even if this reconstruction of the order of events
is correct, however, it does not prove Paoli’s contention that the dworiunots by virtue

* Against Onetor, 1, 17; Jorepov & 4 éyo mw Sdlknqy E\axov Ty dmddeww odro. mpds tov dpyorr’
ameypdyavro. Demosthenes, of course, maintains that the divorce was purely nominal; Against
Omnetor, 1, 4; 25-31; 33-36; 11, 10; 13.
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of being a datio in solutum regularly followed the divorce. It would merely show that
in this particular conspiracy Onetor, because of the pressure of time, proceeded in this
fashion. As a matter of fact, it could equally well be maintained that Onetor, when
the institution of the suit gave the alarm signal to him and Aphobos, first erected the
horoi and then registered the divorce. In this case he would have pretended that the
horoi really had been in place since the payment of the dowry. By such a ruse he
would have had a double claim to the property; first, it had been offered to him as
security for the restitution of the dowry and second, it had been forfeited to him
because of Aphobos’ failure to restore the dowry after the divorce.

The statements about the horoi made in this speech, therefore, cannot prove
Paoli’s thesis. On the other hand, they will confirm the traditional view only if it can
be shown that the horoi were set up at the time of the alleged payment of the dowry.
Unfortunately the evidence for the date of the erection of the horoi is inconclusive.
We are merely told (2 and 12) that they were put in place before the trial and at a
time when Onetor had already become convinced that Aphobos would have to pay
damages to Demosthenes. Since we know that Onetor had such suspicions at the time
of the marriage of his sister to Aphobos, three years before the institution of Demos-
thenes’ suit against his guardian,* it is tempting to believe that the first step in the
conspiracy, namely, the erection of the horoi, was carried out on the occasion of the
pretended delivery of the dowry. The registration of the divorce, then, would have
been the second step in the plot by means of which Onetor could claim that he had
foreclosed on the security previously offered to him.

In all honesty it will have to be admitted that the evidence concerning the horoi
presented in the second speech against Onetor is so ambiguous that it cannot be used
to settle the controversy with which we are concerned. There is one passage in this
short oration of four pages, however, which Paoli very strangely has totally neglected
although it is of cardinal significance for the problem under discussion. In the con-
cluding section (14) Demosthenes states: émeira 70 Sewdrarov. Then he denounces
the defendant Onetor in the following words: el kal 8edwkéres 78’ os pdhiora v
mpoika, Ny ob deddrare, Tis 6 TovTwY aiTios; ovX Vpels, émel <éml> Tdp’ &dore; oly Shots
éreaw mpérepov déxa Tdpd NaPov elxev éxeivos v dPhev Ty dikmy, 1 kmdeamiv oo
yevéoOau;

It is ironic that in such a key passage the text is corrupt, but an analysis of the
context will leave small doubt as to the only meaning these lines can have. Demos-
thenes says to Onetor, “ If you really have given the dowry, which you haven’t, who
is to blame for this? Aren’t you? ” The manuscripts then read émel 7dp’ €dore. This
reading is obviously impossible, for under no conceivable circumstances could Onetor
have given Demosthenes’ property as dowry to Aphobos. The following words justify
the 7du’—Aphobos had taken possession of Demosthenes’ property, for which judgment

* Against Onetor, 1, 6-7 ; 15-17.
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has been given against him, ten years before he became Onetor’s brother-in-law. What,
then, should be done with the émel 7dpu’ €dore? It is important to note that Paoli’s thesis
would require é\dBere rather than &ore. Since €dore is in the manuscripts, however,
one can hardly suggest that it should be removed and its opposite—eé\dBere—be sub-
stituted. Certainly &ore must remain. Since the words émel 7dp’ €o7e are meaningless
in this particular context, there is only one satisfactory answer to this crux—and that
is to assume with all editors that the copyist, after writing émei, made the very easy
mistake of omitting the almost identical following word, émt (haplography). The
reading émei <émi) 7dp’ €dore—since you gave it on my property—makes sense, although
it must be admitted that éni 7ols éuots would have been a more usual expression. Since
there appears to be no other possible way to restore this passage and since this restora-
tion meets all the requirements of the context, it seems justifiable to accept this reading
with full confidence. The meaning of the passage, therefore, is clear. Demosthenes
says to Onetor in effect: suppose you gave the dowry (which, of course, you didn’t),
who is to blame for this present situation? Obviously you yourself, since you gave it
on the security of my property, although you knew perfectly well that what Aphobos
called his property was really mine.

As stated above, it is ironic—and most unfortunate—that the wording of this
passage is not above suspicion. I submit, however, that it is impossible to offer any
reasonable restoration which will remove the idea of security suggested so clearly
here and substitute that of a datio in solutum. To achieve that end &Sore would have
to be replaced by édBere, and I doubt if Paoli himself, had he taken cognizance of
this passage, would have proposed such a violent alteration. The only conclusion to
be drawn from these lines, then, is that apotimema was the security offered by the
husband to guarantee the restitution of the dowry and that it had nothing to do with
a datio in solutum.

In the two speeches against Onetor the central problem is the nature of the
apotimema in those cases where the husband is the potential or actual dotal debtor.
The same institution also came into operation when, because of deferment or only
partial payment of the dowry, the woman’s xipios was the dotal debtor. Our literary
evidence ** for this usage is confined to Demosthenes’ oration, XLI, Against Spoudias.

6 The only means by which &ore could have been inserted in the text for éxdBere, which I can
imagine, is as follows: Suppose, for the sake of argument, that Paoli’s thesis of the datio in solutum
is correct. Then presumably Demosthenes said: émel rdy’ é\dBere. This reading might have puzzled
a thoughtful copyist who knew apotimema only as a form of security. To adapt the text to his
understanding of the institution, therefore, he changed éxdBere to &ore. Maybe he failed to realize
that such an alteration necessitated the addition of the preposition éri, or possibly he did write éni
and then some careless copyist subsequently omitted it. The conclusion to be drawn from this
suggestion is obvious. If, to justify a theory, we must assume that copyists manipulated texts so
as to make them conform to their own ideas, then the ancient authors are of little value as sources
for the institutions of antiquity.

*7 As stated above, p. 119, some of the dotal horoi undoubtedly refer to this type of apotimema.
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This speech, which is notorious for the posing of difficult problems,*® must now occupy
our attention.

The gist of the situation as told by the speaker, who is unnamed, can be given
briefly. Polyeuktos, since he had no male issue, adopted his wife’s brother Leokrates
and gave in marriage to him the younger of his daughters. The elder daughter was
married to the speaker. Subsequently a quarrel broke out between Polyeuktos and
Leokrates which resulted in the divorce of the younger daughter and her marriage
to Spoudias.* Apparently Spoudias was not adopted as heir, for there are certain
passages (8-11) in the speech which imply that there was to be a division of Poly-
euktos’ estate between his two daughters and their husbands. The problem of the
inheritance is complicated by the fact that presumably the daughters were heiresses
(émixAnpor). Fortunately this is a matter of no concern to our particular subject; *
we are interested only in the information which can be gleaned about the dotal apoti-
mema. The speaker claims that he had been promised by Polyeuktos a dowry of 40
minas. In section 5, while explaining to the dicasts his reason for giving details about
Polyeuktos’ family, he says: 8 mjy wpoix’ ov kopiodpevos dmacav, GAN vmolewpleodv
Xthiwv Spaxudv kai opoloynlecédv dmrolaBely drav Ilolvevkros dmoldvy, éws pév 6 Aew-
kpdrys fv kKAnpovduos Tév To\vedkrov, mpos ékeivov Ny pot 70 aupuPBéhaioy - émedn & & Te
Aewxpdrys éfekexwpiiker 8 Te Tlohevkros poxfnpds eixev, Tyikads’, & dvdpes dukaorai,
™y oikiav Tavmyy dmoryudpar wpds Tas Oéka pvds, € fs Sakwler pe tas pofaooces
kopileocfou Smovdias. In the following section he states that he will provide witnesses
for the following facts: &r & &s dmavra v xpdvov ddeilew duodyer por Iloldevkros,
kol Tov Aewkpdry owvéomoe, kol Os Tekevrdy 8iéfed” Spovs émoarioar Xihiwv Spaxudv
éuol Tis wpoukds éml TV oikiav.

Paoli’s interpretation of these and other passages in the oration is interesting.”
He insists that in the words—mjv oikiav Tabry dmoryudpar mpods tas déka uvas—there
is a reference to a datio mn solutum. He emphasizes quite properly that at the time
of the marriage of the speaker and throughout the period when Leokrates was heir
there is no reference to apotimema guaranteeing the payment of the balance of the
dowry. The debt was recognized only by a private agreement (ovpBé\atov, Gpoloyia)
between the speaker, and Polyeuktos and his heir Leokrates. When Polyeuktos was on
his death bed and the time for the payment of the debt (i.e., the death of Polyeuktos)
as originally agreed upon was at hand, then first is there mention of apotimema.

48 For an interesting discussion of the various problems, see the dissertation of Rudolf Burgk-
hardt, De Causa Orationis Adversus Spudiam Demosthenicae (XLI), Leipzig, 1908.

4 T 1936 there was discovered in the Athenian Agora the base of a statue by Praxiteles on
which was recorded a dedication to Demeter and Kore by Kleiokrateia, daughter of Polyeuktos of
Teithras, wife of Spoudias; cf. Hesperia VI, 1937, pp. 339-342.

50 For a discussion of the problems involved, see R. Burgkhardt, op. cit., pp. 3-14.

51« Datio in Solutum,” pp. 186-191.
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Consequently, this apotimema cannot be security guaranteeing the payment of the debt;
it must be a datio in solutum extinguishing the obligation. The transfer of the owner-
ship of the house was to be marked by the erection of horoi. Arguing against the
notion that apotimema is security offered by the debtor, Paoli asks,” “ How is it
possible for a hypothecary creditor to collect the rents of the mortgaged house as
long as the security is in the possession of the debtor? ” Spoudias, Paoli says,* rejects
the legitimacy of the dmoriunos (datio in solutum) by denying the existence of the
obligation which would have brought it into effect, and maintains that the house should
remain as part of the estate left by Polyeuktos until the final division of the property.
The speaker naturally insists on the legitimacy of the datio in solutum and recites
against Spoudias the law which forbade the dmoryuioas (the debtor) to institute a
claim for property which has been given in dmoriunpa: (7) ——— 7ov vépov, 6s ovk é3
Siappdny, Soa Tis dmeriunoev, €lvas dikas, obir avrols ovre Tols kAnpovdpots. (10) ———
70V véuov, bs ovk €3 Tdv dmroriunBévrwv €r Sikny elvar mpods Tovs Exovras. Paoli ** main-
tains that this law is meaningless if in the amoryurioas we are to recognize the hypothe-
cary debtor who is in possession of the security. The debtor could not bring suit to
claim property of which he never had lost possession. The hypothecary debtor can
only be thought of as defendant; hence, what purpose would there be in a law which
denied to him an action which he would never contemplate unless it was brought
against him? Consequently, the juridical possessor must be the dmoriunoduevos—in
this case the speaker who has received the house through a datio in solutum. Desire
for action against him by the dmomuoas is comprehensible—and it is this which the
law prohibited.

I believe that this is an accurate presentation of Paoli’s arguments. Some of his
observations are keen and they emphasize how easily the vague and ambiguous state-
ments in the orators can lead to almost diametrically opposed interpretations. Never-
theless, for two main reasons I think that Paoli’s explanation is wrong. First, it has
been shown—successfully I hope—in the preceding pages that the husband normally
offered security, called apotimema, to guarantee the restitution of the dowry in case
the marriage should be dissolved. It is difficult, therefore, to understand why in those
instances where the kyrios of the woman deferred payment of the dowry, the insti-
tution of apotimema should not have had the same function of security but should
have been the equivalent of a datio in solutum. This objection seems especially perti-
nent when we remember that in the plofwos oikov the security provided by the lessee
was also called apotimema.” If Paoli is correct in his theory of the datio in solutum,
it is strange that the Athenians had no other word to express that transaction except

52 Studi, p. 177.

58 “ Datio in Solutum,” p. 187.
5¢ [bid., pp. 190-191.

55 Cf. Chapter V, pp. 101-102.
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dmoriunpa. My second chief reason for rejecting Paoli’s explanation of the Against
Spoudias has to do with the rents of the house offered as apotimema. We learn from
section 5 that Spoudias was trying to prevent the speaker from collecting the rents
from the house given to him as apotimema. If the speaker had taken possession of
the house by a datio mn solutum, how was Spoudias able to interfere with his rights
over that house? Also one wonders why, if the speaker had received the house in lieu
of the ten minas, he should have brought suit against Spoudias for the recovery of
the ten minas. Or are we to understand that, because Polyeuktos died some five days
after granting the datio in solutum to the speaker (18), the transaction was never
carried out and the horoi marking the transfer in ownership had never been erected?
In that event, presumably the house formed part of the estate left by Polyeuktos
which was to be divided between the two daughters and their husbands. If that is
the situation which we have to envisage, then it is very hard to understand why
Spoudias should have complained about the collection of the rents. One would rather
expect in section 5 a statement to the effect that Spoudias was contesting the datio
wm solutum itself.

Observations such as these, I realize, do not furnish a complete rebuttal of Paoli’s
interpretation unless another explanation can be offered which is preferable to his.
I question whether any entirely satisfactory answer to all the difficulties contained
in Demosthenes’ account of this transaction can be given, but the reconstruction of
events presented below, I submit, is more reasonable than the one furnished by Paoli.

When the speaker married the daughter of Polyeuktos, he was promised a dowry
of 40 minas, but actually received only 30 minas of that sum. An agreement was
reached that Leokrates, Polyeuktos’ heir, should pay the balance when he received the
estate on Polyeuktos’ death (5). No specific information is given about the nature
of this compact. The fact that apotimema is not mentioned, however, most certainly
is not proof that that institution had nothing to do with security. The lexicographers
make it clear that the connection of apotimema with dotal arrangements was customary
rather than obligatory.®® There is no reason to reject the suggestion that the agree-
ment between Polyeuktos, Leokrates, and the speaker was merely a friendly, informal
one. The situation changed when Leokrates ceased to be heir because of the divorce
and when Spoudias became the speaker’s brother-in-law. Apparently Spoudias was
not made heir through adoption as Leokrates had been, for in the speech it is constantly
implied that the estate was to be divided between the two daughters (8-11). Since
the arrangement about the payment of the balance of the dowry which had been made
with Leokrates was no longer in effect, the speaker naturally decided to take steps
to assure that he would ultimately receive those ten minas. Possibly already friction
had developed between him and Spoudias. In any case Polyeuktos agreed that the
house should be designated as apotimema to guarantee the payment of the balance and

56 See above, pp. 120-121. Cf. below, p. 133.
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on his death bed gave instructions that horoi to that effect should be placed on the
house. Paoli insists, as we have seen, that, since Polyeuktos was on the point of death,
the maturity date of the original agreement had arrived. Consequently, when the cash
to discharge the ten mina debt was not available, Polyeuktos consented to a datio in
solutum to extinguish the obligation. It should be noted, however, that in the original
agreement Leokrates, the former heir, was instructed to pay the balance of the dowry
(5; 16). With the departure of Leokrates, then, the terms of that compact became
invalidated. Now that there was no one heir to act as executor, it was up to the
speaker, since Polyeuktos could not pay him the cash, to assure his collection of the
debt from the estate which would be left by his father-in-law. Receiving the house
as security for the payment of the money owed him was a natural way to protect his
interests. The house remained in the possession of the debtor. The debtor was
Polyeuktos until his death, and after that the estate. The rents from the house were
to serve as interest for the ten minas still due to the dotal creditor.

The speaker charges that Spoudias was trying to prevent him from collecting the
rents. To support his accusation he refers to the law (quoted above) which denied
the right of action to the dmorywijoas for r7év dmoriunfévrov against rods Exovras. It
should be remarked in passing that it is clear from the different wording in sections 7
and 10 that the speaker is paraphrasing the law rather than quoting it verbatim.
Spoudias obviously had denied the legitimacy of the dworiunows. The speaker, who
has called witnesses to testify to its legitimacy, maintains that according to the law
Spoudias has no right to protest the operation of the dmoriunos. Paoli argues that a
law forbidding a dotal debtor in possession of the security to bring suit for the security
is ridiculous. Consequently, he says, the 7év dmoriunfévrowr must refer to what was
given in the datio in solutum—a conclusion which is confirmed by the fact that the
suit cannot be brought against rods &ovras. In answer to Paoli’s assertions the fol-
lowing comments are pertinent. First, since we do not know the exact phraseology
of the law, there is no way to tell how much the speaker may have twisted the wording
to suit his own purposes. Second, in Chapter IV it was frequently shown that the
verb éxew does not necessarily refer to the person who is in actual possession; it can
signify the non-possessing creditor, i. e., the person, holding, or having a right over

“the security. Third, why should there not have been a law preventing a debtor from
‘trying to escape from the terms of his contract? In this particular case the security
was the house, and the rents were to serve as interest on the debt. The debtor actually
was the estate, but Spoudias, because of his interest in the estate, denied the validity
of the debt—hence the apotimema—and tried to prevent the collection of rents (i.e.,
the payment of interest). The speaker, the creditor (6 &wv), who insists on the
legitimacy of the dmoriunous, charges, therefore, that Spoudias is violating the law
by denying the obligation and seeking to thwart the creditor’s rights over the security
which had been offered to him.”

57 This interpretation, in general, is similar to the one given by R. Burgkhardt, op. cit., pp. 25-30.
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This interpretation, namely, that the apotimema taken by the speaker was security
for the payment of the balance of the dotal debt rather than a datio in solutum termi-
nating the obligation, is confirmed by a sentence in section 29. The passage reads:
éyw 8¢ Tas peév tpudkovra (uvds) kabdmep odros, tas 8€ xthias od pdvov VoTepov ovk
éxopordpny, dANA. kai vuvi kwdvvedw mepl adTdv os ddikws éxwv. In these words the
speaker categorically asserts that he never received the ten minas which were owed
to him. This is a strange statement for him to make if the house had been given to
him as a datio in solutum for the debt. A datio in solutum terminates an obligation
by transferring to the creditor the ownership of something in lieu of payment. Paoli
would argue that Spoudias had prevented the realization of the datio in solutum, but
cannot it fairly be objected that, if the apotimema taken by the speaker was a datio
in solutum, he is greatly weakening his claim that there actually had been such a
transference of ownership by denying that he ever had received payment? One would
expect him to insist that the payment (the datio in solutum) had been made, but
Spoudias had rendered it inoperative. It seems to me that the Greek quoted above
should be translated as follows: “ I have the thirty minas just as he does, but, so far
as the 1000 drachmas are concerned, not only did I not receive them later, but even
now I am in danger on that score as if my claim to security for them was unjust.” *

58 Paoli (Studi, p. 180; “ Datio in Solutum,” pp. 200-201) adduces one further passage
([Demosthenes], LIII, Against Nikostratos, 19-20) in support of his thesis that apotimema is a
datio in solutum by means of which, on non-payment of the debt at maturity, the obligation is
terminated. In this speech the plaintiff insists that certain slaves belong to Arethusios, the brother of
the defendant (19). He then explains in the following words (20) how Arethusios acquired owner-
ship of one of these slaves, Manes: Tov 8¢ Mdvyy, Saveloas dpyipiov *Apxeméride 7@ Ieipacel, éredy olx
olés 7 v abdrd dmwoSodvar 6 *Apxémolis obre Tov ToKkov obre TO dpxaiov dmav, dvameripnoev abrd. Paoliinterprets
these lines to mean that Archepolis, unable to pay the interest or the principal in full at the
maturity of the debt, satisfied the creditor’s claim by transferring to his ownership according to
a datio in solutum the slave Manes. Therefore the transaction was an dmoripyows and the slave was
taken in droripmpa. Possibly it is legitimate to recognize here an instance of datio in solutum, for
the Athenians in their every day business relations must have made numerous different kinds of
agreements with one another. It is obviously absurd, however, to use a transaction concerned only
with one slave and characterized by the rare verb évamoryudv as evidence for the nature of the dotal
dmoriunua. Paoli ridicules the idea that the debtor was offerlng the slave as securlty No one would
want to argue that security was being furnished at the maturlty of the debt. As is the case in so
many of the loans mentioned in the orators, the reference here is to only one phase of the loan—
the time of its maturity. For all we know, the creditor may have lent the money on adequate
security. When the time for repayment came, we are told that the debtor could not pay back all
the principal. Presumably he returned some of it. The result would have been that the security held
by the creditor (if he held security) now more than covered the balance. In such a situation, what
would have been more natural than for the creditor, rather than to foreclose, to accept in lieu of
the money due some article of property which, after appraisal, proved to be of the same value
as the balance of the debt? This would have been a datio in solutum, but most certainly it has
nothing to do with the dotal apotimema and it does not exclude the previous furnishing of security.

The only other occurrence of the verb évamoryuav, with which I am familiar, is worth mentioning.
It is to be found in Dio Cassius, XLI, 37. In 49 B.c. Julius Caesar tried to relieve the debt situation.
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The conclusions to be drawn from this study of the dotal apotimema, therefore,
are that it was customary in Athens for the dotal debtor, whether kyrios or husband,
to furnish real property as security (dworiumpa) to guarantee the payment or the
restitution of the dowry. This does not mean that that procedure was always followed.
There probably were many occasions when no security was given.* The Athenians
did not always conform to a rigid rule. If no security had been provided, the maturity
of the dotal debt, as we shall soon see, could lead to many different consequences. One
of these possibly may have been a datio in solutum. Nevertheless, on the basis of
available evidence relating to Athens, namely, the horoi, the orators, and the lexico-
graphers, there can be little doubt that the general rule was for the dotal debtor to
offer security in the form of apotimema. In corroboration of this statement it will be
appropriate to quote an excerpt from the well known Register of Dowries from
Mykonos.”® This inscription dates from the Hellenistic period, by which time it is
reasonable to assume that the influence of Athenian legal institutions had spread all
over the Aegean. In lines 15-20 there is the following entry : KaA\i{|evos mjy vyarépa
Tiwpnkpdrny “Podoxhel kal mp[oik]a &wkev émraxo|aias Spaxuds: robrov éobiy rpua-
kooiwy: T oy [Kkal] ékardv 8|paxuds duoldye Exew “Podok)is, Tév 8¢ rpiakoaivy
[8pa]xpdv | Sméfnke Kal\ifevos “Podokhel 70 olkmua 70 éu méles ———. Mutatis mu-
tandis, these lines furnish an excellent commentary on the transaction recorded in
the Against Spoudias. It is interesting to note the use of the verb dméfmre. The
hypothec here had the same*function as the Athenian dmoripnua, a fact which should
remind us that in Pollux’s definition dmoriumua was called ofov vmofixy. In this
inscription from Mykonos it is very clear that the house was serving as security;
there is no suggestion of a datio i solutum.

It must be admitted that there are various passages in the speeches against
Onetor and Spoudias where the language is ambiguous. Paoli has performed a great
service in calling attention to some of these passages, for in the past there has fre-
quently been insufficient realization on the part of scholars of the difficulties lodged
in these documents. All these ambiguities, however, as I have tried to demonstrate
above for certain typical cases, can be satisfactorily interpreted, I believe, without
recourse to Paoli’s theory of the datio in solutum. That thesis, on examination, seems
to be untenable not only in particular instances but also on general grounds. As we
saw earlier in this discussion,” Paoli traces the evolution of the dotal apotimema from

The debtors were willing to relinquish the security which they had offered (7év évexipov éioravro),
but the creditors were demanding their principal in cash. Caesar tried to relieve both parties as
follows: 7d te yap évéxvpa mpos v déiav dvamorymbivar éxélevae, kai Swaords abris Tois dudioByrodai T
amoxAqpodofar mpooéralev. Here, then, the word which Paoli tries to make refer to an émoripnua—
datio in solutum—is used in connection with security (ééyvpa) which had been furnished when the
loans were made.

59 See below, pp. 138-139.

60 Syll.2, 1215.

61 See above, p. 120.
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a datio in solutum to a “ real right.” Is not such an evolution contrary to all we know
about the development of relations between creditor and debtor? In early times the
creditor was always in a strong position in his dealings with a debtor.”® According
to Paoli’s view, however, the dotal creditor would have been singularly helpless before
the debtor. He paid the dowry to the husband, but received no security to guarantee
its restitution. Paoli says that if a marriage was dissolved and the dowry was not
returned, the dotal creditor could arrange to have property of equivalent value given
to him by the debtor as a datio in solutum. He does not explain how the creditor could
have persuaded or forced the debtor to consent to such a datio in solutum. If this
transaction was the earliest form in the development of the dotal apotimema, as Paoli
maintains, according to all the generally accepted ideas on the history of creditor-
debtor relations the creditor should have had powerful means at his disposal to enforce
his rights. The sources, however, say nothing about the possession of such powers
by the creditor, for the purpose of the legal redress open to creditors, on which we
shall comment at the end of this chapter, was certainly not to effect a datio in solutum.
If, on the other hand, the dotal debtor had to furnish security which was publicized
by means of the horoi, then public opinion, not to mention the law, would have assisted
the creditor in making the debtor abide by the terms of the contract. If the debtor
proved recalcitrant, the creditor could always reimburse himself by foreclosing on the
property which had been designated as security.

Since the subject of this chapter is dmoriumpa wpowkds, the main part of our
investigation has now been accomplished. For the sake of completeness, however, it
will be appropriate to offer a few remarks on the status of the dowry during and
after the marriage. As soon as the woman was married, the husband became her
kyrios.®® The dowry proper which the wife brought to the new establishment remained
in her ownership,* but, since the chief purpose of the dowry was to contribute to
the support of the new household, and since a woman’s legal capacity was limited,”
the husband naturally administered the property. He had merely the usufruct of it,
and in the case of real property, at least, could not alienate it without the consent of

82 See Chapter IV, p. 90.

% Lipsius, pp. 482-484.

64 See p. 118. That the property which belonged to the dowry proper (i.e., had been included
in the r{pnois) remained in the ownership of the wife is demonstrated by a passage in [Demosthenes],
XLVII, Against Euergos, 56-57. In the account of how some creditors of the husband burst into
the house to seize some of his property, it is stated: ra 8¢ rijs dAAys oixias éédepov areln, dmayopevoions
Tis ywawds pY) dwreofar abrois, kal Aeyolons St abrijs el & Tf wpowt Teripnuéva. The phrase & rff wpowi
reryunpéva, which obviously refers to the r{pmous at the time of the betrothal, is mis-translated in the
Loeb edition as “ mortgaged to secure her marriage portion.”

o5 Tsaeus, X, On the Estate of Aristarchos, 10: 6 yip vépos dappidny koMe waldi py éfeivac
ovpBiMew pndé yvvawl mépa pedipvov kpifév. Cf. the recent study of L. J. Th. Kuenen-Janssens,
“ Some Notes upon the Competence of the Athenian Woman to Conduct a Transaction,” Mnem.,
3rd ser., IX, 1941, pp. 199-214.
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his wife and her former kyrios.®* As long as the marriage endured no claim could
be made for the return of the dowry unless the husband’s property was confiscated,
at which time the wife, or rather her representative, could institute a claim against
the state for the refund of the dowry.*

When the marriage was ended by a divorce or by the death of either the husband
or wife, the disposition of the dowry was a matter of importance. Divorce, as is well
known, was common among the Athenians. If it originated with the husband, no
formalities were necessary; if, with the wife, she had to appear before the archon.®®
No matter who instituted the divorce, the dowry had to be returned to the woman’s
former kyrios or his successor.” This requirement of the restitution of the dowry
undoubtedly acted as a partial check on irresponsible divorces.” In the event of the
husband’s death, the widow, if there were no children, had to return to her former
family. The dowry, quite naturally, went with her. If there were children or if the
woman was pregnant at the time of her husband’s death, she had the option of return-
ing to her former kyrios, in which case the dowry was restored, or of remaining in
her deceased husband’s house. If she chose the latter alternative, she lost her claim
to the dowry which became the property of her sons if they were of age.- If the sons
were still minors, their guardians administered the dowry during their minority. If
the marriage was ended through the death of the wife, then, provided there were no
children, the dowry had to be returned to the deceased wife’s former kyrios. If there
were children, they obtained the dowry if they were of age, but, if they were minors,
their father administered it for them until they reached their majority.™

Since the dowry usually consisted chiefly of money, which may have been invested
and hence would not have been immediately available for repayment, it is only reasona-
ble to assume that a certain delay was granted to the husband or his heirs in the matter
of its restitution.” The length of this delay, which may have varied from case to case,
is nowhere stated. During this period the dotal debtor was obligated to pay interest
on the dowry. In cases of divorce, if the husband was unable to return the dowry,
he had to pay interest on it at the rate of 18%. There is an express statement in the
sources * to this effect which reads: kard 7ov véuov s kehede, éav dmoméumy T

%6 Beauchet, I, pp. 303-309; Lipsius, pp. 492-493.

8" Lysias, XIX, On the Property of Aristophanes, 32. Cf. Lipsius, p. 493. Lipsius believes
that a similar claim could be made in the event of the husband’s bankruptcy.

88 Lipsius, pp. 486-487.

% There is no definite evidence for Athens as to whether the dowry had to be returned if the
wife had been guilty of adultery. Beauchet, I, pp. 318-319, maintains that it had to be restored,
while Lipsius, p. 494, argues for the other point of view.

"0 C{. Isaeus, III, On the Estate of Pyrrhos, 28-29.

"1 Beauchet, I, pp. 311-317; Lipsius, pp. 495-496.

72 C{. Beauchet, I, pp. 323-325.

8 [Demosthenes], LIX, Against Neaira, 52.
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yvvaika, dmodildévar ™jv mpoika, éav 8¢ i, én’ évwé 6Bolols Tokodopeiv. The reference
here is to a divorce which had been brought about by the initiative of the husband,
but presumably the same rule held true if the divorce originated with the woman.™
Although this passage says that the law stipulated 18%, it naturally was possible for
the husband and the woman’s kyrios to reach a private agreement. This is illustrated
by Demosthenes’ first speech, XXX, Against Onetor, 7-9, where we are told that
after the divorce of his wife, Onetor’s sister, Timokrates retained the dowry and paid
interest on it at the rate of 10%. No definite evidence is available as to the rate of
interest which was customary in those cases where there was a delay in the restitution
of the dowry after the death of either the husband or the wife. Some scholars argue
that in such circumstances the common interest rate of 12% would have been more
probable than the rather punitive 18%."

This sketch gives, I believe, an adequate résumé of the procedure generally fol-
lowed at Athens in the matter of the return of the dowry. It should be remembered,
however, that, in regard to dowries as in so many other aspects of Athenian private:
law, any generalization usually requires qualification. The truth of this statement is
emphasized by a passage in Isaeus " where the speaker is telling of the dowry given
by his grandfather to his mother on the occasion of her first marriage. After stating
that the husband Nausimenes died without leaving any issue, he says: 6 8¢ mdmrmos,
Kopuodevos admy kal T mpotka ovk drokafav Somy éwke diua Ty Navouévovs dmopiav
tév mpayudrov. In this case, then, the woman’s kyrios apparently was content to
acquiesce in the loss of a portion of the dowry without taking any steps to recover it,
or interest on it, from the deceased husband’s heirs. It may also be justifiable to infer
from this passage that Nausimenes, when receiving the dowry, had not offered security
(apotimema) to guarantee its return, for, if he had, one might expect to find some
reference to the right of foreclosure on the part of the kyrios.

A few remarks should be made on the procedures which were available if any
of the dotal agreements were violated. Since there are many references in the sources
to the véuos or vépot mept mpowkds,”” one would expect to find that dotal litigation was
instituted by means of specific actions. This assumption is supported by a statement
in the Constitution of the Athenians (52, 2) where, among the monthly suits intro-
duced by the elcaywyels, Aristotle includes—mpokds, édv Tis ddeilwv pr) dmodp. Pre-
sumably these words refer to a situation where either the husband (or his heirs) or
the woman’s kyrios could have been the dotal debtor. Since the purpose of monthly
suits obviously was to expedite such cases, Lipsius is justified in his observation ™
that litigation introduced by the eicaywyeis would not first have been brought before

¢ Beauchet, I, p. 325.

s Beauchet, I, pp. 325-326.

16 VIII, On the Estate of Kiron, 8.

17 E. g., Demosthenes, XXVII, Against Aphobos, 1, 17; [Demosthenes], XL, Against Boiotos,
11, 19; 59; XLII, Against Phainippos, 27 ; LIX, Against Neaira, 52; 113.

"8 Pp, 228, 497.
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arbitrators. This fact raises a problem in connection with two speeches which are
mainly devoted to dotal matters—[Demosthenes], XL, Against Boiotos, 11, and
Demosthenes, XLI, Against Spoudias. /

In the former oration Mantitheos is bringing suit against his half-brothers for
the recovery of his mother’s dowry. The specific term 8iky mpowkds is nowhere used
in this speech although Mantitheos does employ such expressions as wepi s (7poukds)
vuvt Sukdopar (3; 55; 59) or dikas é\axov ——— kdyd Tovrois vmép s wpowkds (16).
One would automatically characterize this suit as a 8iknp mpokds except for the fact
that it had first been heard by arbitrators (16-17; 30-31; 55). Of course, as Lipsius
suggests (p. 497), 8ikar mpowkds may not yet have been classified as monthly suits at the
time of this trial.” Nevertheless, I hesjtate dogmatically to call this suit a 8ikn mpoikds.
This hesitation is somewhat justified by a passage in Isaeus * in which the speaker,
who is arguing that Nikodemos had never given a dowry to his sister, asks Nikodemos
omoiav Sikmy oirov 7) s mpowkds avrijs he had brought concerning the dowry after the
dissolution of the marriage. Since, presumably, there was only one 8ixy oirov and
one 8ixn mpoukds, the indefinite word émolav inclines one to translate the phrase as—
what sort of suit for maintenance or for the dowry itself did you institute. I naturally
am not denying the existence of the 8ikn mpoikds, but am only suggesting the possi-
bility that it was not the action on which the second speech against Boiotos was based.

Similarly it may be doubted whether the Against Spoudias is a Siky mpowkds.
Nowhere in the oration is that term used, and also the case had first been heard by
an arbitrator (12; 28). Since the speaker was bringing suit against Spoudias for
other matters besides the balance of the dowry due (8-11), it seems very probable
that he had had recourse to a more general action than the 8ikn mpoikds.

If one hesitates to describe the orations against Boiotos and Spoudias as 8ikas
mpowkds, how should these suits be characterized? Beauchet ® argues that the latter
should be classified as a ovuBolaiwv mapaBdoews Sikp—a breach of contract. The
specific name of such an action occurs, I believe, only in Pollux, VIII, 31 (cf. VI, 153),
where among i8iwrikad dukdv évépara there is listed cvpBolaiwy, cuvbnkdv mapaBdoews.
It seems impossible to decide whether the reference is to two separate actions or to
alternate names for the same action. Pringsheim ** denies that there was any such
general action in Athenian law and suggests that Pollux (or some predecessor) derived
the name of this action from Plato’s words in the Crito—52d: dmodi8pdokew émyepdv
mwapo, Tas ovvbikas Te kai Tas Spoloyias kal® as Nuiv ovréfov mohureverfar, and S4c:
Tas oavrod ouoloyias e kal ovvbikas Tas mpds nuds mapaBds. The suggestion is in-
genious—probably too ingenious—, but it does not explain, among other things, why

" Probably 347 B.c. Cf. F. Blass, Die Attische Beredsamkeit, 2nd ed., vol. III, Leipzig, 1893,
p. 510. ,

80 T11, On the Estate of Pyrrhos, 9; cf. 78.

811, p. 297; cf. Lipsius, p. 499.

82 The Greek Law of Sale, pp. 48-51. Cf. my review which will appear in A.J.P. late in
1951 or in 1952.
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Pollux wrote ovpBolaiwy rather than poloyidv. Consequently, since there are certain
objections to classifying the speeches against Boiotos and Spoudias as Sikat wpoukds,
it seems possible—if not probable—that the plaintiffs in these suits had recourse to
a more general action, namely, the ovpBolalwy mapaBdoews dixn.*

Besides the 8ikn mpowkds there was another specific action—the 8ixn oirov.** The
aim of the former obviously was to compel the payment or the restoration of the
dowry itself, while the purpose of the latter was to obtain maintenance for the woman.
Apparently the 8iky airov, in connection with dotal litigation, could be instituted under
the following circumstances: (1) When the prospective husband received the dowry
before the marriage, he was supposed to pay interest on it—probably at the common
rate of 12%. If he did not pay this interest, the purpose of which was to cover the
cost of supporting the woman, her kyrios could bring a 8ikn oirov against him.*
(2) If the woman’s kyrios did not deliver the dowry at the time of the marriage, he
was expected to pay interest on it until payment was made. If this interest was not
forthcoming, presumably the husband could prosecute his wife’s former kyrios by
means of the 8ikn oirov in order to obtain the interest which would contribute to his
wife’s support.®® (3) After the dissolution of the marriage by death or divorce, if the
dowry was not returned in the cases described above (pp. 135-136), then the woman’s
kyrios could lodge a 8ixn oérov against the former husband or his heirs.*” One would
expect that normally this action would have been the appropriate one only if the dotal
debtor failed to pay interest in that period of delay granted after the occurrence of
the event which called for the restitution of the dowry. The way in which suits for
the dowry and for maintenance are linked, however, and the fact that action could
be taken apparently as long as twenty years after the dissolution of the marriage seem
to necessitate the conclusion that recourse to the iky oirov also was possible through-
out all those years.*® No evidence is offered by the sources to explain why the dotal
creditor sometimes brought suit for the restoration of the dowry itself and sometimes
only for the interest due on it.

It may well be asked why these suits were necessary if the dotal creditor, whether
husband or kyrios, held security (apotimema) guaranteeing respectively the payment
or the restitution of the dowry. On the maturity of the debt, if the debtor was
delinquent, why did the creditor not proceed immediately to foreclosure rather than
become involved in troublesome litigation? The answer to this question, I believe, is
clear. The institution of the dotal apotimema, as we have frequently observed,*” was

8 It is worth noting that the dotal agreement in Against Spoudias, 5, is called a ovuBdAatov.

8 [Demosthenes], LIX, Against Neaira, 52-53 ; cf. Isaeus, III, On the Estate of Pyrrhos, 9;78.

85 See above, p. 118 and note 18.

86 See above, p. 119 and note 25.

87 [Demosthenes], LIX, Against Neaira, 52-53. Cf. Lipsius, pp. 494-495; 497-498.

88 Isaeus, 111, On the Estate of Pyrrhos, 9; 78; Beauchet, I, pp. 330-331, says that the statute
of limitations for the two suits was twenty years. Isaeus, however, merely implies that an
action could be lodged as long as twenty years after the dissolution of the marriage.

82 See above pp. 130; 133.
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a customary, and not an obligatory one. There must have been many occasions when
no security was offered. Reasons for the foregoing of security can easily be imagined.
There may have been such mutual trust between certain contracting parties that the
establishment of security would have seemed superfluous, or the property of the
person who normally would have been called upon to offer security may have con-
sisted so exclusively of movables that he had no immovables to assign as apotimema.
In these circumstances—and many others could be suggested—, if the dotal debtor
proved delinquent on the maturity of the debt, the best method open to the creditor
to reimburse himself would have been to institute the appropriate suit.”® Even in cases
where security had been furnished, the 8iky oirov presumably would have been brought
against the debtor if he failed to pay interest on the dowry during that period of delay
granted to him before the restitution of the dowry itself was due. The existence of
these suits, therefore, does not conflict with the generally accepted view * that the
dotal creditor, if the dowry was not paid or restored to him when due, could reimburse
himself by foreclosing on the property which often on the occasion when dotal arrange-
ments were made was designated as dworiunua mpowkds.

One final problem must be considered. After the creditor had foreclosed, did
he become owner of all the property which had been offered as apotimema or, if the
value of the security exceeded that of the debt, was he obligated to return that part
of the property (or its value) which was in excess of the obligation? In our dis-
cussion of the hypothec the conclusion was reached that this “ excess ” (a dwepéyovra)
had to be restored to the debtor.” Since the argument in this chapter has shown the
dotal apotimema to be a form of hypothec (ofov dmofhjxn), a priori it would be logical
to assume that the same procedure applied to the apotimema. Pappulias, however,
who believes in the restitution of 7a mepéyovra in the case of the hypothec, denies it
for the apotimema.” Lipsius opposes this point of view and believes that, at least in
the time of the orators, according to both contracts ra tvmepéyovra had to be returned.®

The passage *° on which Lipsius bases his opinion is, I believe, decisive, as a brief
analysis will show. Demosthenes, it will be remembered, had been hindered in col-
lecting from his guardian Aphobos the damages awarded by the court, because Onetor
claimed that the land had been assigned to him as apotimema to guarantee the restitu-
tion of his sister’s dowry, which amounted to one talent. Demosthenes indignantly
says to the court: Skéfacle roivvv My dvaideav, 6s év Vuiv éré\unoer eimeiv, ds odk

° It is possible, of course, that on occasions a friendly settlement was reached between the
creditor and the debtor by means of a datio in solutum, but such an amicable agreement, for which
there is no evidence, can hardly be considered identical with the institution of the dotal apotimema
as.characterized by the sources.

1 E. g., Beauchet, I, pp. 333-335; Lipsius, p. 499.

2 See Chapter IV, pp. 94-95.

s Pp. 151-161.

9 P, 702 and note 95.

% Demosthenes, XXXI, Against Onetor, 11, 6.
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dmoarepel w' 8o whelovos dEwdy éoTi TakdvTov, kal TadT avrds Tyujoas ovk dfwov eivar
mhetovos. Demosthenes’ anger, of course, is caused by his insistence that in reality
the land had not been given as apotimema and that it was not worth more than a talent.
It is clear from this sentence, then, that, if the land serving as apotimema had been
worth over a talent, Demosthenes would have been entitled to its value beyond that
sum. Since Demosthenes here can be equated with the dotal debtor (for by court
decision he was authorized to seize on Aphobos’ property), this passage can only
mean that the value of the apotimema over the amount of the dowry was to be restored
to the dotal debtor.

This conclusion harmonizes well with everything which has been learned in this
chapter about the dotal apotimema, as a brief recapitulation will show. At the time
of the betrothal it was customary for the bridegroom to offer security guaranteeing
the restitution of the dowry if the need should occur. The lexicographers inform us
that this apotimema was supposed to be equal or superior in value to the amount of
the dowry.” If one examines the extant dotal horoi, however, it is evident that the
value of the farm, house, garden, workshop, etc.—or various combinations of such
properties—could not always have corresponded to the amount of the dowry which
is usually recorded on the stone. At the maturity of the obligation, if the debtor
was in default, the creditor had the right to foreclose on the property marked as
apotimema by the horoi.”” Even without the convincing evidence of the passage from
Demosthenes just discussed, it would be logical to conclude that this foreclosure
extended only to the amount inscribed on the stone. For lack of specific data the
actual procedure which was followed after the occurrence of the foreclosure can be
reconstructed only on the basis of our knowledge of the various stages in dotal
arrangements up to that point. Probably after the creditor had taken possession, the
property serving as security was subjected to an appraisal. If it was found to be of
the same value as the debt, then the transaction would have ended with the transfer
of ownership to the creditor. If, however, the property was discovered to be of
greater value than the dowry, then the “excess ” was restored to the debtor. Pre-
sumably the usual means of effecting this restitution was to sell the property. No
information is available on the question whether the creditor had the right to exact
the deficit from the debtor in case the sale of the security produced a sum less than
the amount of the dowry. It can only be suggested, as was done in the case of the
hypothec,” that the creditor probably did not have such a right unless it had been
granted to him by a special clause in the contract. Since the creditor must usually
have insisted on apotimema of adequate value, it is unlikely that he was often faced
with a deficit when the security was sold.

9 See above, pp. 120-121.
o7 These remarks, of course, apply equally to those cases where the kyrios offered apotimema

guaranteeing the future payment of the dowry.
8 See Chapter IV, p. 95.
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In ending this chapter a few words will be appropriate on an interesting inscrip-
tion recently published by A. E. Raubitschek,” which, so far as it can be interpreted,
seems to corroborate the conclusions which we have reached concerning the dotal
apotimema. For the text of the document, see above, Chapter II, No. 8. Since no
special identification is given to Aglaotime, it seems certain that she was the sister
of Eirene. If this is true, the father must have been the dotal debtor, for it is im-
possible to maintain that the husband “ mortgaged " (Vmékeirar) property to his sister-
in-law also. The clause concerning Aglaotime is hard to interpret. The best sug-
gestion I can offer is that, on the occasion when the father offered security to guarantee
the future payment of the dowry (or the balance of the payment) for his daughter
Eirene, he also wished to make provision for his other daughter. The small sum of
200 drachmas recorded in line 7 need not be against this supposition, for possibly
part of Aglaotime’s dowry was to consist of some other type of property than cash.
Also it should be noted that at the end of line 6 there is space for the restoration of
at least the numeral 500. The transaction relating to the Gephyraioi is even more
difficult to explain, but fortunately we do not need even to hazard a guess as to its
probable significance. What concerns.us is that in addition to the dotal apotimema
there were also two other liens on the same house. It is obvious, therefore, that, if
the debtor was delinquent, the sale of the house was necessary to satisfy the claims
of the three creditors. In conformity with the arguments just advanced for those
cases where there was only one creditor, it is logical to conclude that any surplus over
the amount of the obligations resulting from the sale would have been restored to
the debtor.*®

® Hesperia, Supplement VII, 1943, pp. 1-2, no. 1; see above Chapter II, No. 8. For the
following argument I am greatly indebted to many discussions with A. E. Raubitschek.

10 [.G., IT?, 2670, should be mentioned in this connection. It reads dpos xwpio mpouds| TrmoxAeiar
Anpoyd|[plos Aevkovoids T| [6c]w mhelovos d&|[ov] Kekporridais| [twd]kerrar kal Avk|[opi]dais xal
®hved|[ou]. It is possible to interpret this inscription as recording that a certain part of the
xopior—a talent’s worth—was the dowry itself (cf. above, notes 20 and 22). It seems more
reasonable, however, to supply the word dror{unua and to explain this document as publicizing the
security offered for the dowry. It is natural to think of the husband as the dotal debtor in this
transaction, for it would have been rather unusual for a man (the father) to be indebted to a tribe,
genos, and deme to which he did not belong. G. A. Stamires, however, has kindly called my
attention to I.G., II?, 6737a (p. 891). On this lekythos Thymokles of Leukonoe is depicted shaking
hands with Hippokleia of Leukonoe, presumably his wife. Kirchner suggests that this Hippokleia
is the same as the one recorded on the horos stone. If this identification is correct—and it obviously
is far from certain—then, whether father or husband was the dotal debtor, he was also indebted
to a tribe, genos, and deme to which he did not belong. It may be better, therefore, not to identify
the two Hippokleias, but to assume that in the horos inscription the dotal debtor was the husband—
a man belonging to the deme Phlya. It should be noted that default at the maturity of this particular
dotal debt need not have led to a sale, for, inasmuch as the security was a “ farm,” presumably
each creditor could have foreclosed on his appropriate amount of land. The absence of any
numerals to mark the amount of the obligations to the tribe, genos, and deme is strange.
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This inscription * is reproduced here to illustrate the third type of horos mortgage
stone published in volume II of the Editio Minor of Inscriptiones Graecae. The con-
tract referred to in inscriptions of this kind was known as wpdos émi Moe (sale with
right of redemption, vente a réméré, Verkauf auf Losung). About one hundred and
fifteen stones from Attica * containing this formula are now extant, a number con-
siderably larger than the total of all the other preserved mortgage horoi. In the
Attic Orators there are a few specific references to this contract, although not as
many as one would expect considering the frequency of its appearance on the horos
stones. Our investigations of the hypothec in Chapter IV, however, revealed clearly
that many of the transactions involving loans mentioned in the literary sources, which
are designated merely by the verbs vmorifévar or vmoxeiofai, were probably instances
of the wpdos émt Moe contract.® The conclusions reached there, based partly on the
evidence from the horoi, were that the wpdous émi Moe was the earliest contract of
loan developed by the Athenians in which real property served as security and that
it remained the most common contract for that purpose at least throughout the fourth

11.G., 112, 2702.

2 [.G., 112, 2658; 2681-2757. See above, Chapter I, Nos. 9-27 and Addendum I, a and b;
Chapter II, Nos. 11-25. For the non-Attic horos mortgage stones, see Chapter II, pp. 37-40.

The term mpdois &t AMoe does not exist as such in the sources. Pringsheim, The Greek Law
of Sale, pp. 117-119, argues that dvj) éri Moe would be a more accurate expression. While it is
probable that creditors (purchasers) may have called the contract by that name, the fact that some
one hundred and fifteen Attic horoi are extant containing a formula similar to the one in the
inscription transcribed in the text above is good evidence that from the debtors’ point of view
the transaction was known as wpdais émi Moe. Cf. my review of Pringsheim’s book which will
appear in A.J.P. late in 1951 or in 1952.

3 E. g., Demosthenes, XXVII, Against Aphobos, 1, 9; 24-29; [Demosthenes], XLIX, 4gainst
Timotheos, 11-12; see Chapter IV, pp. 75-77 and 67-69. Isaeus, VI, On the Estate of Philoktemon,
33; V, On the Estate of Dikaiogenes, 21; X, On the Estate of Aristarchos, 24; see Chapter IV,
pp- 74-75 and 78-80.
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century.* In this chapter our task will be to examine the chief characteristics of this
institution as they can be gleaned from the literary and epigraphical sources.

Until very recently there has been general agreement about the nature of the
mpdas émi Moe.® It was believed to have been a form of real security according to
which the borrower, as security for a loan, sold with right of redemption to the lender
some property (usually immovables) of sufficient value to guarantee the obligation.
The loan was identical with the sale price, and, since the transaction was essentially
a real sale, the ownership of the property was transferred immediately to the creditor.
This ownership naturally was qualified by an obligation on the part of the creditor
to restore the property in good condition to the debtor if he repaid the loan within a
certain specified time. The actual possession could reside either with the creditor or
the debtor, depending on the terms of the particular contract. If the debtor was
delinquent at the time of the maturity of the contract, the creditor (purchaser) auto-
matically acquired absolute ownership of the property without any obligation to return
0. vmepéyovra to the debtor in those cases in which the value of the security had
exceeded the amount of the loan. A basic feature of this interpretation of the trans-
action, the significance of which has not always been fully realized, is that, since the
debtor immediately lost title to the ownership of the security, he could not contract a
second mortgage on it (cf. Chapter IV, pp. 93-95).

In a recent article ® I. A. Meletopoulos has completely rejected the validity of
this view of the wpdots émi Moer. He recognizes in this institution only a secondary
contract—odpBaois maperopuévn—which had the sole purpose of securing a previous
contract. Consequently, the ownership of the property “sold” ém Moe was not
transferred to the purchaser, because neither the vendor émi Moe intended to sell it
nor the purchaser éni Moe, to buy it. Since the ownership of the property remained
with the debtor and since the purpose of the contract was merely to offer security
for the actual amount borrowed, it follows that the debtor could use that part of the
property which exceeded the value of the first loan as security for guaranteeing
further loans either by means of another wpdots émi Mdoe or by a hypothec. In case
of non-fulfillment of his obligation by the debtor, the first creditor had claims on
the security only to the extent of his loan, while the later creditors sought satisfaction
from the o wheiovos d€wov—i. e., the value of the security which was in excess of
the amount of the original loan. The creditor, for the duration of the contract, had
the possession of the property serving as security, but he frequently left the use of it
to the debtor in return for a rent, which was not calculated on the value of the

¢ See above, Chapter IV, pp. 91-94.

® Hitzig, pp. 2-3; 73-80; 105-107; 117-121. Beauchet, III, pp. 176-177; 237-252. LlpSlllS
pp. 692-693; 703-704. Wyse, pp. 430-432 (note on Oration, V, 21). See above Chapter IV, pp.
61-62.

® Iolépwy, IV, 1949, pp. 41-72. The author gives a resumé of his views on pp. 66-68.
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property, but on the amount of the loan. ““ This payment was a rent in name only,
but in fact it was interest.”

The essential difference between these two views of the wpdos émi Moe is that
Meletopoulos believes that the ownership of the property which was ““ sold ”’ as security
did not pass to the creditor and, consequently, that the debtor, as owner, could con-
tinue to encumber the property “sold ” up to its full value. In addition he argues
that the mpdots émi Moe itself was not a contract of loan, but a secondary contract
whose sole purpose was to guarantee a prior transaction—usually a contract of loan.
Since we are faced at the very outset of our investigation with this complete diver-
gence of opinions, our first task must be to try to decide between them. Only after
we have reached a verdict on these fundamental issues, will we be in a position to
examine some of the more detailed aspects of this institution.

It should be stated at once that in my opinion, at least, despite the persuasiveness
of some of his arguments, Meletopoulos’ conception runs into two great objections
which he has not even attempted to answer. First, it is hard to understand why a
contract which did not involve a sale and a transfer of ownership should ever have
been designated as mpdos émi Mdoe. Second, it seems to me that the wpdois émi Moe
as he describes it was almost identical with the hypothec. Why should two identical—
or almost identical—contracts have been designated by totally different terms? This
identification of the two transactions has the further difficulty of making it almost
impossible to detect any evolution in the institution of real security as employed by
the Athenians.” His contention, however, that the wpdots émi Moer was a secondary
contract is on sounder ground. In certain instances, at least, this interpretation may
correspond with the facts.

All discussions of the mpdots émi Moe rely heavily on two speeches, [Demos-
thenes], XXXIII, Against Apatourios, and Demosthenes, XXXVII, Against Pan-
tainetos, for these are the only two literary documents in which there are unequivocal
references to the contract under discussion. We shall turn to the Against Apatourios
first, for the pertinent sections (5-12) do not raise as many problems as are to be
found in the other oration. The account of the relevant transaction as given by the
speaker is as follows: Apatourios, a Byzantine, needed forty minas to prevent his
creditors from seizing upon his ship. A fellow countryman, Parmeno, agreed to give
him ten minas, and the speaker was begged to provide thirty minas. Since the speaker
did not have sufficient ready cash, he persuaded a banker to lend the money taking
him as surety (éyyvnris). At this point Parmeno and Apatourios had a quarrel, but,
since the former had already given three minas to the latter, he felt that to strengthen
his chance of recovering those three the other seven minas should also be lent. As
he wished to have no further dealings with Apatourios, he persuaded the speaker to

7 See above, Chapter IV, pp. 90-95.
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take over the whole loan of ten minas. The speaker sums up the transaction as follows
(section 8): AaBav 8¢ [éyw] ras émra pvds mapa Tod Ilappévovros, kal Tas Tpels ds
mpoet\rjper ovros map éxetvov, avBopoloynoduevos mpos TovTov, VY ToLODUAL THS VEDS
kal Tov maldwy, éws dmodoin Tds Te déka pvas ds O éuod E\aPev, kal Tas Tpiudkovra GV
katéornoev éué éyyvnmy 7o Tpameliry.

In this transaction the wpdos émt Moew was not the means by which the bank lent
the thirty minas to Apatourios and secured its loan. The bank received its guarantee
of repayment in the person of the speaker who was designated as Apatourios’ surety.
The “ purchase ” of the ship and slaves was made by the speaker so that he might
obtain security for the loan of forty minas for which he had become responsible.
Meletopoulos (pp. 47-48; 67) sees here proof of his contention that the mpaois émi
Moe was only a secondary contract—in this case guaranteeing the suretyship and
the loan. This interpretation may be correct from a strictly legal standpoint, but,
since the speaker was ultimately responsible for the whole loan, it could be argued.
that, in effect, he was the lender of the forty minas. From this point of view it would
be possible to maintain, I believe, that the ship was sold ém Mae to him in return for
a loan of forty minas. The important matter, however, is the question of the owner-
ship of the security. Even if we agree with Meletopoulos that in this case the role of
the mpdos émt Moe was that of a secondary contract, that admission is not evidence
for his conclusion that the debtor Apatourios continued as owner of the property
“sold.” In regard to this particular transaction the answer to the problem of owner-
ship must be found, if it can be found, in the subsequent history of these negotiations
(sections 9-12).

Through the efforts of the speaker Apatourios had satisfied his former creditors,
but he was still in debt to the amount of forty minas and, as guarantee for the pay-
ment of that sum, he had “ sold ” the ship and slaves émi Moe to the speaker. Since
he had been left in possession of the security, he tried to escape from his obligation
by absconding with the ship and slaves. This scheme was thwarted by the alertness
of Parmeno. When the speaker learned of the rascality of Apatourios, his one idea
was to terminate the contract by recovering the money as soon as possible. He posted
guards on the ship and then turned it over to the bank. By what right did he dispose
thus of the security? Was his authority to take this step based merely on the fact
that Apatourios had attempted to break the contract? Since Apatourios never chal-
lenged his action in freeing himself from his suretyship by delivering the ship to the
bank, it is more probable that the speaker was only exercising his rights as owner.

The speaker, after describing his dealings with the bank, proceeds to say: radra
8¢ mpdfas karnyyinoa tods maidas, iV’ € Tis &vdea yiyvouro, Ta EN\elmovra ék Tév maldwy
ein. This statement is puzzling since the slaves had been part of the security from the
time that the speaker had made the éviv s veas kai 7év maidwv. Possibly in this
context the verb kareyyvar should be understood as meaning merely “ attached ”—
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i. e., the speaker seized possession of the slaves. In fact, the narrative at this point
seems to be confused, for in section 11 Apatourios complains that the speaker has
“attached ” the ship and slaves to protect Parmeno’s share in the loan. The ship,
however, had already been turned over to the bank to free the speaker from his
suretyship. What is meant by the remark “in order that if any shortage should
occur, the deficiency might be made up from the slaves ”? To understand this we
must remember that to guarantee his suretyship for thirty minas, the speaker had
turned the ship over to the bank. Since he did not yet know how large a sum the
sale of the ship would yield, he had to consider the possibility that it would take the
full value of the ship to satisfy the claim of the bank. The speaker, however, was also
responsible to Parmeno for ten minas. To protect himself against this obligation, he
apparently felt, in view of the unreliability of Apatourios, that the safest policy was
to take actual possession of the slaves. Then, if the proceeds from the sale of the
ship did not exceed thirty minas, he would have in the persons of the slaves the means
with which to repay Parmeno.

These confused negotiations were finally concluded by the sale of the ship for
forty minas, the amount of the original loan. From this sum thirty minas were given
to the bank and ten to Parmeno. Thereupon the speaker and Apatourios cancelled the
contract according to which the money had been lent. Nothing further is said of the
slaves. Possibly, since the terms of the contract had been fulfilled by the repayment of
the forty minas, the slaves were returned to Apatourios.

Any discussion of these negotiations is bound to be disappointing, because
[Demosthenes’] narration of the various transactions is so confused—either deliber-
ately or because of compression. Possibly Meletopoulos is correct in recognizing the
wpéos ém Moe as a secondary contract here, but certainly there is no evidence for
his contention that the debtor remained owner of the property which was sold as
security. On the contrary, what evidence there is seems to point clearly to the con-
clusion that the creditor not only had the ownership but also did not hesitate to
exercise his rights as owner. '

Demosthenes’ Oration, XXX VTII, Against Pantainetos, is the basic literary docu-
ment for the study of the mpdous émi Moe.. A certain Pantainetos had leased from the
Poletai a mine (péralhov) for which he owed to the state a periodic payment or rent
(karafBol) of 90 minas.® The transactions which are of significance to us are all
concerned with a metallurgical workshop (épyaoripior), in which the ore was pro-

8 This information is included in the &yxAgua (section 22), one of the documents inserted in
the speech. Edouard Ardaillon, Les Mines du Laurion dans I Antiquité, Paris, 1897, pp. 189-190,
shows clearly, however, that there is no reason to suspect the passage. Ardaillon also points out
very properly that many scholars have misinterpreted the transactions described in the speech because
of the erroneous tendency to identify the péradov and the épyaomjpiov. Cf. his remarks, pp. 171-172;
189-192; 207-208.
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cessed, and with thirty slaves who labored in the ergasterion. Since these transactions
are open to different interpretations, it will be necessary, for the sake of clarity, to
quote the relevant passages as told by the speaker, Nikoboulos (sections 4 and 5):
"Edaveioaper mévre kal ékatdv uvds éyo kai Edepyos, @ dvdpes Sikaoral, Mavrawére Tovret,
én’ épyaamply 7'év Tols €pyois év Mapwveiq kai Tpidkovr dvdpamdédois. v 8¢ Tod Savelo-
paros Terrapdkovra pév kal mévre uval éuai, rdhavrov 8 Evépyov. auvéBave 8¢ Tovrov
deihev Mvmokhel pév Kollvrel rdhavrov, ®iNéq & "Elevowly kal M\eloropt mévre kal
TerTapdkovTa pvas. mparp uev 61 Tod épyacTnpiov kal Tév dvdpamédwv 6 Mymok\is Uty
yiyverar (kal yap édvnr’ éxeivos avra Tovre mwapo Tnhepdyov Tod mpérepov kekrnuévov).

One of the chief difficulties in this account is to discover the “ original "’ status
of the ergasterion and the slaves. The usual explanation has been that they were
owned by Telemachos, from whom Mnesikles and his partners bought them for
Pantainetos for 105 minas. Pantainetos was allowed to make use of the the ergasterion
and the slaves, but, since he was now indebted to Mnesikles and his associates for 105
minas, the property was considered as security guaranteeing the repayment of the
loan.® This is a possible interpretation, but it seems to me that it runs into one
objection which cannot be answered satisfactorily. In sections 31 and 50 we are told
that the ergasterion and the slaves were subsequently sold for about three and a third
talents. If the property was worth-that much, it is rather inexplicable why Telemachos
had been willing to sell it outright to Mnesikles, in the interest of Pantainetos, for
only half that sum. Consequently, I believe that we must assume that Pantainetos was
the “ original ” owner of the ergasterion and the slaves, having acquired this owner-
. ship in some way not stated in the text. When he began to work the mine which he
had leased, he found that he needed some ready cash. He thereupon borrowed 105
minas from Telemachos and as security for the loan sold to him ém Aoe the ergas-
terion and the slaves. According to this explanation, then, Telemachos would have
been the first of several wpdois émi Moe creditors who were concerned with this
property.*

When Telemachos wished to recover his loan, Pantainetos was unable to repay

°*E.g., Meletopoulos, 0p. cit., p. 42 and the references cited there. The explanation of these
transactions given by Pringsheim, pp. 206-207, based largely on the hypothesis to the Against
Pantainetos, I find unconvincing. ,

10T realize that this interpretation also runs into difficulty, for, according to it, Telemachos was
the original purchaser éri Ajoe. In sections 9 and 49, however, Mnesikles is characterized as the
purchaser & dpxs. The only suggestion I can offer is that in the eyes of the speaker, Nikoboulos,
the transaction with Telemachos was unimportant while that with Mnesikles was basic to his argu-
ment. Since Nikoboulos first became involved in these negotiations by purchasing the property from
Mnesikles, it was natural, albeit inaccurate, for him to describe Mnesikles as the original purchaser.
If this explanation is unsatisfactory, I can only remark that the difficulty arising from the é apxis
does not seem as serious as the assumption that Telemachos sold the property outright for only
half its value.
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the money. Since possession of the ergasterion and slaves was essential to Pan-
tainetos for the working of his lease, he persuaded Mnesikles and two other men to
settle the obligation to Telemachos by turning over to him 105 minas. By this
transaction, then, Mnesikles (and his associates) became the purchaser-creditor in
place of Telemachos who no longer had any claim on the property. Subsequently
Mnesikles also wanted to recover his loan. Since Pantainetos still was unable to
redeem the property, he persuaded Nikoboulos and Euergos to become his creditors
by paying to Mnesikles the 105 minas which were owed. Thereupon Mnesikles became
vendor of the property to Nikoboulos and Euergos who immediately entered into
the following agreement with Pantainetos (section 5): wofobraw & odros map’ Nudv
70D Yryvopévov Tékov T4 dpyvpiw, mévte kai éxardv Spaxudv Tod unros ékdoTov. kal Tidé-
peba avvbikas, év als 1 te pioOwois My yeypaupévn kai Aois Tovre map’ Mudv év Tun
P XPove.

The basic problem in connection with this or any other mpdots émi Moe trans-
action is that of the ownership of the property sold to secure the loan. Meletopoulos, as
we have seen,™ maintains, in opposition to the traditional view, that the ownership
remained with the debtor. This interpretation runs counter to the language used in
the oration under discussion. In the Greek just quoted, the terminology of a regular
lease is employed. Unless words have no meaning, a man (Pantainetos) would not
be described as lessee of property of which he still retained the ownership. In section
7 we read that Euergos, when Pantainetos did not abide by the terms of the contract,
took possession of ra éavrov. In section 9 Nikoboulos says: ofros (Pantainetos)
éuofdoald Huérepov dv 6 épyaoripiov kal Tavdpdmoda. Finally in section 29 we find
the statement : éuofdoauer (Nikoboulos and Euergos) — — — — rodre (Pantainetos)
T8 Huérep’ Huels. These passages certainly confirm the generally accepted view that,
since the mpdos émi Moe was in form a real sale, the ownership of the property offered
as security was transferred immediately to the vendee (creditor). This conclusion is
strengthened by evidence contained on a later page of this same speech. In sections
30 and 31 we learn that Nikoboulos and Euergos, at the urgent request of Pantainetos,
sold the property to certain other men on the same terms as those upon which they
had bought it from Mnesikles. Although the property was worth about twice as much
as the 105 minas which Pantainetos owed to Nikoboulos and Euergos, it is stated cate-
gorically that Pantainetos himself could not sell it. od8els yap 7iflelev déxeafar Tobroy
(Pantainetos) wparfjpa — — — — kairow 7is dv kafdmaf mparijpd o’ (Pantainetos) éxwv
ool Spayuiy &wke piav; Why would no one accept Pantainetos as vendor? Certainly
the reason must be that, since Pantainetos had already sold the property émi Aoe
for 105 minas, the ownership of the ergasterion and the slaves had been transferred
to his creditors. This explains why Pantainetos was so anxious that Nikoboulos and

11 See above, pp. 143-144.
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Euergos should sell the property to the other men. These men, who clearly were
“ partners ” of Pantainetos, by paying 105 minas to Nikoboulos and Euergos, became
owners. They then allowed Pantainetos to sell the property outright for three talents
and 2600 drachmas and from this sum we can be certain that they received con-
siderably more than their original investment of 105 minas.

So far the evidence from the Against Pantainetos confirms the traditional view
that in a wpdos émi Moe the ownership of the security was transferred at once to the
creditor. It should be remarked that Meletopoulos ignores the passages just discussed.
He does, however, seize upon certain statements in this speech which, if considered
by themselves, could be interpreted according to his theory. These statements,
consequently, must occupy our immediate attention. »

In sections 7 and 11-16 we hear of other creditors of Pantainetos besides Niko-
boulos and Euergos. They claimed that they also had lent money to Pantainetos on
the security of the ergasterion and the slaves. These creditors were probably fictitious
~ ones—agents of Pantainetos (cf. 39 and 48)—, but the important point for us is
that nowhere does Nikoboulos explicitly say that it was a legal impossibility for
creditors other than himself and Euergos to have a claim on the security.”® Mele-
topoulos ** believes that he has proof here of his contention that property could be
sold émi Moe to various creditors in succession up to the full value of the security.
Nikoboulos and Euergos accordingly had a claim on the ergasterion and the slaves
only to the amount of 105 minas, while the 8o@ m\elovos dfwov served as security for
the other creditors.

~ The references to these creditors are too confused and brief to lead to a certain
explanation of their status, whether real or fictitious. One assumption which Mele-
topoulos makes, however, seems to be unwarranted. He assumes that these creditors,
like Nikoboulos and Euergos, were creditors in a mpdois émi Moe contract. Why
could they not have been hypothecary creditors? The fact that they refused to buy
off the claims of Nikoboulos and Euergos by paying them 105 minas unless Nikoboulos
and his partner would become vendors of the property to them certainly seems to
imply that they wished to strengthen their position. Could this not mean that they
wanted to change their status from that of hypothecary creditors to that of mpdots ém
Moe creditors ?

Since it is impossible to know whether these creditors were real ones or only
fictitious ones joined in a conspiracy with Pantainetos, it would be mere idle specu-
lation to try to reconstruct in detail their claims—legitimate or imaginary—to the
security. It is obvious, however, that these men were of great nuisance value to
Pantainetos and a potential menace to Nikoboulos and Euergos. They could have

12 Possibly the legal 1mpossxb111ty is implied in the statement (section 12) that Mnesikles war-
ranted their title to the property: xai Tof Mwmouwéovs ,Beﬁmovwoc piv.
13 Pp. 44-47.
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pretended that their claim had priority and that Nikoboulos and Euergos had been
duped into lending money on property already encumbered. Since this could have led
to a troublesome law suit for Nikoboulos and his associate, it is not surprising that
they were glad to recover their money by selling the property as Pantainetos wished.
It is more important for our purposes to show that the same piece of property could
be encumbered by both a hypothec and a wpdois émt Moe, interpreted according to
the traditional view rather than that of Meletopoulos. If this can be done, we shall
have one possible way of giving a juridical explanation to those elusive statements in
the Against Pantainetos concerning the additional creditors. Meletopoulos’ thesis
can hardly be maintained without the support of the evidence derived from these
creditors, for, as we have already seen, the other pertinent passages in the oration all
corroborate the traditional interpretation.

To demonstrate that the same property could serve as security according to both
a hypothec and a mpéous émi Moe, we must turn to an analysis of a very interesting
Poletai record of the year 367/6 which was recently published by Miss Margaret
Crosby.** The first half of this inscription, which alone is of importance to us, records
the confiscation and public sale of the house of Theosebes (the son of Theophilos),
who had been convicted of sacrilege. Several claims against the house, which were
all recognized, are listed. The three liens which concern us are as follows: (1) the
house was mortgaged (dmdkerrar) to Smikythos for 150 drachmas (lines 14-15; 38-
39); (2) the father Theophilos had incurred an obligation of 100 drachmas to the
kowdv ¢parépwv Medovriddv and had offered the house as security according to a
contract which apparently was a mpdots émi Moe ** (lines 16-25); (3) the father
Theophilos had also become indebted to a kowdv dpyedvwr for 24 drachmas and had
sold the house émi Moe to secure that debt (lines 30-35).

The fact that the house was sold émi Moe both to the phratry of the Medontidai
and to a kowdv dpyedvwy at first glance would seem to corroborate Meletopoulos’ thesis.
A reasonable explanation of these negotiations, however, in accordance with the tradi-

1 Hesperia, X, 1941, pp. 14-27. In the interpretation of this inscription I have been greatly
aided by many discussions with A. E. Raubitschek. He should not be held responsible for the views
advocated here, however.

15 The phratry justifies its claim with these words: dmoSopévo (to the phratry) = oixiav rairyw
@copirov. Since the phratry is claiming 100 drachmas, the drodopéve cannot refer to an outright sale
by Theophilos, for in that case it could only be a question of money owed to Theophilos. It is clear
that Theophilos was debtor to the phratry. Despite the strangeness of the expression, Miss Crosby
is certainly correct in recognizing the transaction as a mpiois ém Moe. The nearest parallels to the
language employed here, with which I am familiar, are to be found in Syil.?, 1200 (Amorgos) :—
amédoro Nuxsjparos ——— Kryoupdvre ——— éxl Moe (see above, Chapter IV, pp. 71-72) and in the
famous Register of Sales of Immovables from Tenos, 1.G., XII, 5, no. 872, line 121: (4 oixia xai
6 xwplov) & dméduxe Dixos *Afnider Saveldpevos map’ *Afnddov (the transaction recorded here is a
mpéous &l Moe). Presumably in our inscription the idea of 8avei{épevos must be understood. Compare
also the 4wéSoro Mowa in the parchment from Doura-Europos; see below, pp. 164-165.
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tional interpretation of the wpdous émi Moe is possible. Miss Crosby (p. 22) is cer-
tainly correct in maintaining that this undefined kowov épyedvwv must have belonged
to the previously mentioned phratry. Presumably, then, the 100 and the 24 drachmas
were components of the same loan, granted by the organization as a whole and by one
of its constituent parts either simultaneously or successively.® Such an assumption
is surely more reasonable than to think of the small sum of 24 drachmas as forming
a completely independent loan.

It is of the utmost importance to ascertain which of the three liens on the house
constituted the first mortgage. Meletopoulos * unhesitatingly says that the house
was sold émi Moe by the father Theophilos and then subsequently was mortgaged
(Vmékerro) by the son Theosebes. If he could prove that this was the actual order of
the liens, he would strengthen his thesis tremendously. Unfortunately for his theory,
however, it is stated at the beginning of the inscription that the house was registered
for public sale 8wt whelovos aia %) vmékerrar Spuikifor Tebpacio: HP Spaxpdv. It is
hard to believe that the contract given this prominent position in a public document
did not have the prior claim. Certainly the loans of 100 and 24 drachmas furnished
by the phratry and the orgeones according to a mpaots émi Moe, which are recorded
later in the inscription, must be recognized as secondary claims. ‘

General considerations lead inevitably to the same conclusion. Suppose for a

~moment that the first loan was secured by a wpdots émi Moe and that Meletopoulos’

conception of that institution is correct. What satisfactory reason can be given to
explain why the son at a later time obtained a further loan under a different kind of
contract? According to Meletopoulos’ thesis it would have been natural for the mpéos
éml Moe to continue to serve as the means for securing additional loans. Or are we
to believe that the hypothec and the wpdots émi Moew were so similar in nature that
they were used interchangeably? In that case, it is difficult to understand, as was
remarked above,'® why almost identical contracts were characterized by such different
names.

The evidence of the inscription seems to be unmistakable. The hypothec held by
Smikythos was the first lien on the house. If we approach the document from this
point of view—and if we reason according to the traditional interpretation of the
nature of the mpdous émi Moe—, I believe it is possible to explain satisfactorily how
a house, which had already been encumbered with a hypothec, could subsequently be
sold émt Moe to other creditors.

The transactions recorded in this inscription probably should be reconstructed as

1% For simultaneous loans, and supplementary loans granted by the same creditor, see below pp.
154-156. One wonders whether the sums recorded in this inscription—particularly the 24 drachmas—
could represent dues, fines, etc. owed by Theophilos to the phratry and the orgeones.

17 Pp. 64-66.

18P 144,
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follows: Theophilos first borrowed 150 drachmas from Smikythos and gave him a
mortgage (hypothec)® for that amount on the house. Some time later Theophilos
again was in need of money. He turned to his fellow phrateres and orgeones and was
offered 124 drachmas, provided he would sell the house émi Moe to guarantee the
loan. It is noteworthy that the associations demanded that type of security which was
safest for the creditor and most exacting on the debtor. Presumably they considered
Theophilos a bad risk; possibly rumors about his son’s conduct were beginning to
circulate. Since Smikythos already held a first mortgage on the house, obviously his
consent to this “ sale ” of the security was necessary. As soon as the permission was
granted, the phratry and the orgeones lent the 124 drachmas to Theophilos and in
accordance with the terms of the contract became owners of the house which was sold
as security. As owners they naturally assumed the obligation to Smikythos; to put it
in different words, their loan to Theophilos in fact amounted to 274 drachmas. If
the family of Theophilos was in a precarious position, Smikythos must have been
pleased to have the associations become responsible for his loan of 150 drachmas.

Some time afterwards Theophilos died and his son Theosebes was convicted of
sacrilege. Thereupon the state proceeded to confiscate his property which, since
nothing else is listed in the inscription, presumably consisted of the house alone. This
house, however, had passed into the ownership of the phratry and the orgeones through
the mpéos émi Moe transaction. By what right, then, did the state confiscate property
to which Theosebes no longer had title? The answer, I think, is obvious. Since Theo-
sebes, through conviction and exile, had forfeited his legal personality, all rights
pertaining to that personality devolved upon the state. Consequently, the state acquired
the right to redeem the property which had been offered as security. The redemption
was carried out by means of the sale of the house. After the creditors had been
satisfied, any surplus which remained belonged legally to the state, the ““ heir ” of
Theosebes.

If Theosebes had not been convicted of sacrilege and if his property had not been
confiscated, the procedure which would have been followed in these transactions can
be reconstructed with considerable certainty. To redeem his house, Theosebes pre-.
sumably would have had to pay 274 drachmas to the phratry and the orgeones, since
they naturally would not have relinquished title to the house until they had received,
in addition to their loan of 124 drachmas, also the 150 drachmas for which they were
obligated to Smikythos. If Theosebes could not redeem the house within the time
specified in the contract, then the phratry and the orgeones would have obtained
absolute ownership of the property. As we have seen, they had become debtors to
Smikythos in the matter of the hypothec at the same time that they became creditors

19 Gince the other two liens are described as mpdoes éml Adoe it seems certain that the iméxerat
(lines 14-15) refers to a hypothec.
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to Theophilos. Concerning the settlement of their debt to Smikythos, the arrangement
probably was that they should pay him after Theophilos or his heir had redeemed the
house, or, in case redemption did not occur, after they had acquired absolute owner-
ship of the property. In this latter event they could have sold the house, if necessary,
to procure the 150 drachmas which were due to Smikythos.

From this inscription, therefore, we learn that a man who had borrowed on a
hypothec could, with the consent of the hypothecary creditor, contract a further loan
on the same security by means of a wpdois émi Moe. A prerequisite for this second
loan naturally was that the value of the security exceed that of the prior debt. Since
the creditor in a wpdaus éml Mdoew became owner of the security, obviously he assumed
the obligation to the hypothecary creditor. From the point of view of the latter the
transaction signified merely a change in the person of the debtor. The borrower, of
course, could redeem the security only by repayment of both loans to the vendee in
the mpdos émi Moe contract. It is unlikely that this method of making a second loan
was common.” If the security was of sufficient value, the hypothecary debtor probably
was accustomed to procure a further loan by offering a second mortgage (hypothec)

2 Tt will be noticed that an explanation similar to the one just given for the transactions
recorded in the Poletai inscription could also be given for the episode of the other creditors in the
speech Against Pantainetos, 12 (see above, pp. 149-150). Their version of the transactions may have
been somewhat to this effect. Pantainetos had borrowed money from them and given them a mort-
gage (hypothec) on the ergasterion and the slaves. Subsequently (with or without their knowledge)
he obtained an additional loan by selling this property éri Moe.. Since the security was worth more
than the 105 minas for which sum Nikoboulos and Euergos had purchased the property, the
“ hypothecary creditors ” now claimed it was necessary for the vendees to settle their prior claim.
Thus these “ hypothecary creditors ” looked to the creditors in the mpéous éri Adoe for payment just
as Smikythos, the hypothecary creditor in the Poletai inscription, looked for payment to the phratry
and the orgeones, the vendees in that particular mpdos &ri Moe transaction.

It is interesting to note that this reconstruction could give a somewhat different meaning to a
variant reading adopted by Meletopoulos from the one he advocates. In Against Pantainetos, 27,
Meletopoulos accepts the reading of mss. F. Q. D., belonging to Familia Quarta of the manuscripts
of Demosthenes: dAX’ aipéoeds por (Nikoboulos) Sofelons éxew, 9 kmjoacfar, %) xoploaclar 14 éuavrod,
eiAduny xopivacfar. Other manuscripts, probably correctly, omit # xrjoacfac. In this triple choice
offered to Nikoboulos, Meletopoulos (pp. 44-47) maintains there is support for his theory that at
the establishment of a mpdois érl Moe contract the ownership of the property was not transferred
to the creditor. Nikoboulos could (1) continue in possession until the expiration of the contract,
(2) become owner by paying to Pantainetos or his creditors the difference between the real value
of the property sold éri Adoer and his own claim of 105 minas, or (3) accept 105 minas in satis-
faction of his claim. If we assume, however, that the other creditors were hypothecary ones, the
triple choice could be interpreted as follows: Nikoboulos could (1) continue in possession until
the expiration of the contract at which time he (or Pantainetos) would have to settle the claim
of the hypothecary creditors, (2) acquire unencumbered ownership, &ri Adoe, by paying off the
claim of the hypothecary creditors, or (3) accept 105 minas from the hypothecary creditors and
leave them as the only creditors of Pantainetos. ‘
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on the o whetovos déwov.™ If he could borrow additional funds only by means of a
wpdos éml Moe, the natural inference is that the lender was suspicious of his financial
status and consequently insisted on the most rigorous form of security available.

In the discussion of this Poleta: inscription it was argued that the loans of 100
and 24 drachmas granted by the phratry and the orgeones were either simultaneous
loans or sums lent successively by what could be considered the same creditor. In this
connection it is necessary to consider certain horos mortgage stones on which it is
recorded that the same property was sold émi AMoe to more than one vendee. At
first glance we would seem to have here definite confirmation of Meletopoulos’ con-
tention that a piece of property could be successively sold émi Moe up to its full value.
Closer analysis, however, shows that such a conclusion need not be drawn and, if the
preceding arguments against Meletopoulos’ thesis are sound, in fact, should not be
drawn. In some of these inscriptions it is stated that several creditors shared in the
same loan; e. g., a farm sold émi Moe to A and B for 1000 drachmas. Here clearly
two men in partnership simultaneously lent the money and hence there is no question
of a second mortgage. On other inscriptions the sums lent by individuals or groups
of individuals or associations are listed separately. Unfortunately no infallible clue
is offered as to whether the loans were made simultaneously or successively. If the
latter alternative could be proved to be the correct one, then it would seem necessary
to accept Meletopoulos’ conception of the mpdots émi Moe. If, however, the several
sums recorded were constituent parts of the same general loan—i. e., the debtor had
borrowed these various sums simultaneously—, then, presumably, all the creditors
were of the first rank and we are not faced with the problem of second and third
mortgages. It seems to me that this explanation is far more reasonable than the
alternative one unless we are willing to admit, as Meletopoulos apparently implicitly
does, that the wpéos émi Moe and the hypothec were really identical institutions. The
evidence from the stones themselves strongly favors my conclusion, for it seems clear
that the record of the various loans was inscribed all at once, and not on different
occasions, as would have been the case if the loans had been made successively. An
illustration of a simultaneous loan, it will be remembered, is provided by the speech
Against Pantainetos. In section 4 we are informed that Nikoboulos lent 45 minas
and Euergos one talent to Pantainetos who furnished security for the total loan of
105 minas by selling to them éxi Moe the ergasterion and 30 slaves. If a horos had
been erected to publicize this loan it presumably would have read: 8pos épyaornpiov kai

21 Cf. Hitzig, pp. 121-129; Beauchet, III, pp. 298-304; Lipsius, p. 700. See above, Chapter IV,
pp. 94-95.

2 E. g, [.G., II2, 2692, 2693, 2695, 2701, 2705, 2723-2725, 2753. See above, Chapter I, No.
21; Chapter II, Nos. 15, 17; and p. 40, No. 12. I have been able to examine squeezes or photo-
graphs, or both, of all these inscriptions except I.G., 112, 2695, 2701, 2724, and 2725. For a
discussion of I.G., IT2, 2693, 2697, 2735, see above, Chapter III, pp. 46-47.
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dvdpamédwv mempapévwy émi Moe NikoBovhwe XXXXM Edépywe T, a wording which,
mutatis mutandis, is similar to that recorded on I.G., I1?, 2705.

No satisfactory evidence is available as to the procedure followed in loans
involving several creditors if the debtor did not redeem the security by the specified
time. Various alternatives must have been open to the creditors who, if we accept
the traditional view of the mpaois émi AMoe as seems necessary, now became absolute
owners. They could manage the property jointly, or one creditor could buy up the
shares of the others. If the security had been a farm, possibly each creditor could
take as his own a part of the land proportionate to his contribution to the loan.
Probably it was most common for the security to be sold and for each creditor to
receive his proper share of the proceeds. Since by the terms of the original contract
the debtor had sold the security to his creditors, there is no reason to believe that he
was entitled to recover any surplus over the value of the combined loan which might
have resulted from the sale of the property. The surplus, if any, presumably was
divided proportionately among the creditors in accordance with the size of their
respective loans. ‘

The investigation of the traditional view and Meletopoulos’ thesis on the funda-
mental nature of the wpdous émi Moe is now completed. Although few conclusions on
matters of Athenian private law are as certain as one could wish, it seems to me that
on the basis of present evidence there is little doubt that the traditional interpretation is
the correct one. Meletopoulos has raised some questions which may be difficult to
answer with complete satisfaction, but on the other hand he has neglected to consider
various types of evidence in the sources which are very damaging to his thesis. Above
all, he apparently has failed to realize that the mpdous émi Moe, as he envisages it, is
practically identical with the hypothec, and that this identity in turn makes it almost
impossible to conceive of any evolution in the Athenian institution of real security.
The conclusion seems justified, then, that the ownership of property sold éxi Moe was
transferred immediately to the creditor-purchaser and that, consequently, such prop-
erty could not be subjected to a second mortgage.*® This last statement, however,
should not be taken to mean that the vendee himself could not lend additional funds
to the vendor. I see no reason to exclude the possibility that on occasions the creditor,

% Cf. Beauchet, III, pp. 297-298. I.G., II2, 2701, is not evidence against this statement. For
the various interpretations of this puzzling horos mortgage stone see the bibliography given by
Kirchner. The security consists of a farm and a house. The two creditors recorded for the mpaois
érl Moe contract were presumably simultaneous vendees. At the end of the inscription there is
added—«al dmoripmpa épavorais — — Possibly in the contract, to which reference is made in the
inscription, there was a specific statement as to what part of the security was included in the
wpdots érl Moe transaction. In that event, the Sow wAelovos d€ov could have been classified as drotipnpa.
Possibly, as has been frequently suggested (e.g. Beauchet, ibid.), the security offered by the
dmoripnua would have become effective only after the redemption of the property sold ém Adoe.
The most honest verdict on this inscription is: non liguet (see Chapter V, pp. 104-105).
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if the value of the security greatly exceeded that of his original loan, might have
been willing to supplement that loan.” Such considerate creditors were probably
uncommon. Consequently, from the debtor’s point of view, one of the great dis-
advantages of the mpdos émi Moe was that property which had been sold éni Moer, no
matter how great its value, could not serve as security for a further loan contracted
with another creditor. This characteristic of the mpdots émt Moe, as we saw above,™
was certainly one of the reasons for the development of the civil hypothec, a contract
which permitted the establishment of second and third mortgages.

The ownership acquired by the creditor, naturally, was provisional, for he was
obligated to restore the property in good condition to the debtor if he redeemed it
within the stipulated time. As owner, the creditor could take possession of the
mortgaged property if he so desired. In the early days of the institution this probably
was the normal procedure. When the creditor had possession, the usufruct of the
security took the place of interest on the loan.*” Since the transaction was in form a
sale, presumably the vendee enjoyed all the revenues accruing from the security even
though their value might have greatly exceeded the amount which would have been
provided by interest at normal rates on the loan. In those cases where the security
consisted of movables it was hazardous for the creditor to forego possession, since
the debtor might attempt to abscond with the mortgaged property. As we saw above,”
Apatourios, who had been left in possession of the mortgaged ship and slaves, tried
to depart surreptitiously from Athens with them.

The wpdos émt Moe contract was usually concerned with real property, since
movables serving as security were generally classified as évéyvpa ** and passed immedi-
ately into the possession of the creditor. In the course of time, as the Athenians grew

2¢ This is the most natural explanation of I.G., 112, 2693 (see above, Chapter III, p. 46) and of
I.G., XII, 8, 19 (Lemnos) ; cf. Lipsius, p. 704, note 102. Lending additional money on the same
security was not pure altruism on the part of the creditor, of course, for the interest he received
was calculated not on the value of the security but on the amount of the loan; cf. Demosthenes,
XXXVII, Against Pantainetos, 5 ; see below, p. 157.

25 See above, Chapter IV, pp. 93-94.

26 Cf. Hitzig, p. 75; Beauchet, III, p. 242. This statement, logical in itself, is confirmed by
Demosthenes, XXXVII, Against Pantainetos, 10. Nikoboulos and Euergos had lent 105 minas.to
Pantainetos under a mpéois éri AMioe. contract on the security of an ergasterion and 30 slaves, which
remained in the possession of the debtor. When the debtor (Pantainetos) failed to pay the
interest due, Euergos in the absence of his partner seized possession of the security. On his return,
Nikoboulos was faced with two possible courses of action: 4 yap kowwveiv é8ev Tijs épyacias kal Tév
émperedv 7§ Edépyo, 3 xpromy avrl tobrov Tov Edepyov Exew, kal mpds éxeivov mwddw plobwow ypddew xai
auuBdlatov moeighar. One alternative open to Nikoboulos, therefore, was to obtain the return on his
investment in the form of usufruct.

27 See above p. 145.

28 See above, Chapter IV, pp. 61-62. The security recorded on the horoi, naturally, was always in
the form of real property. By the very nature of things most movables could not have been posted
with horos stones.
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more familiar with the employment of immovables as security, it became customary
for the creditor, who acquired the ownership of the security through the very nature
of the mpdos éml Moe transaction, to allow the debtor to retain actual possession.?
In such cases the creditor (vendee) would lease the mortgaged property to the debtor
(vendor). The procedure is well described in a passage in Demosthenes’ speech
Against Pantainetos, 5, (cf. 29), where the creditor who had lent 105 minas says:
puofodrar 8odros wap’ Hudv Tob yryvouévov Tékov TG dpyvply, mévre Kkal ékatov Spaxudv
700 pnos éxdatov. kal Tibéuela avvbikas, év als 7 te picOwos M yeypappévn kai Mats
ToUTQ wap mudv & Tun prd xpéve. It is important to observe that it is specifically
stated here that the rent corresponded to the interest on the loan, in this case 12%.%
The fact that the rent was not calculated on the value of the security, which might
be greatly in excess of the amount of the loan,” shows clearly that the Athenians, by
this time at least, thought of the mpdois émi Mjoew not as a sale but as a loan on real
security.”” This aspect of the contract is well characterized by William Wyse in the
following words:* “ Though the transaction was in form and effect a sale, in the
intention of the parties it was a loan on real security, and was sometimes described by
language applicable in strictness only to hypothec.”

In Athenian sources no information is given concerning the various clauses con-
tained in a wpdos émi Moe contract beyond what is stated in the passage just quoted.*
It seems certain, however, that, if the debtor who retained possession of the security
did not fulfill the terms of the contract, the creditor had the right to take possession.
In the speech Against Pantainetos, we are told that when the debtor Pantainetos did
not pay the interest or abide by the contract in other respects, one of the creditors,
Euergos, proceeded to take possession of the ergasterion and the slaves which were
serving as security (7). It is true that subsequently Pantainetos brought suit against
Euergos and received damages to the amount of two talents (8; 46), but it appears
that the question at issue was not Euergos’ right to seize possession, but the violence
and irregularity with which he was accused of carrying out the seizure.*

29 See above, Chapter IV, p. 93.

%0 In an inscription from Amorgos, Syll.2, 1200, certain properties were sold ér Adoe for 5000
drachmas. The debtor, who retained possession, owed an annual rent (piofwpa) of 500 drachmas,
i.e., 109%.

81 léemosthenes, XXXVII, Against Pantainetos, 12.

32 Cf. Hitzig, p. 74; Beauchet, III, pp. 240-241.

% Note on Isaeus, V, On the Estate of Dikaiogenes, 21 (p. 431).

% Such contracts are frequently mentioned in the mpaois éri Moe horoi dating after 316/5. See
above, Chapter III, pp. 53-54. For evidence from non-Athenian sources, see below, pp. 163-166.

> Demosthenes, XXXVTII, Against Pantainetos, 6; 26; 45. If it had been illegal to take
possession under the circumstances, it is unlikely that the speaker would have emphasized so frankly
as he did in section 14 that he and Euergos were in possession. The speaker states boldly (8; 45)
that Euergos was the victim of false charges, but he never considers it necessary to defend the act
of taking possession.
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When the debtor, as lessee, remained in possession of the property which he had
sold émi Moe, it was desirable that there be some means of notifying a third party
of the existence of the lien. Otherwise money might unwittingly have been lent on
property which was already encumbered. The setting up of an appropriate horos
mortgage inscription was the regular method of publicizing such a lien.** In Demos-
thenes’ speech Against Pantainetos no reference is made to a horos, but it is probably
safe to assume that one was placed somewhere on the ergasterion which had been
offered as security. In the mining region of Attica several mortgage horoi have
been discovered, which, with a change in the name of the creditor and in the sum
involved, would record perfectly the contract existing between Pantainetos and his
creditors Nikoboulos and Euergos. I.G., IT?, 2747, for example, reads as follows:

Bcot| 8pos épyac|mpiov kai dv|Spamddwy me|mpapéver émi| Moe Peldwr|i Aifwre:T.

The creditor, as I have tried to prove in the first part of this chapter, was owner
of the security for the duration of the contract. Did this ownership confer on him
the right to alienate the property? If the debtor gave his consent, the answer to this
question is in the affirmative. The debtor Pantainetos, for example, begged Nikoboulos
to sell the security to another creditor.”” The new creditor, presumably, succeeded
Nikoboulos as vendee in a mpdots émi Moe contract with Pantainetos just as Niko-
boulos had succeeded Mnesikles.*® It is more difficult, however, to decide whether the
security could be alienated without the consent of the debtor—obviously with the
understanding that the new creditor would be bound by the redemption clause. This
problem has been answered both affirmatively and negatively,* but on the basis of
available evidence it is probably wiser to suspend judgment. Even though it may
be impossible to ascertain the regulations prescribed by law on this subject, it seems
permissible to assume that on occasions clauses, granting or denying to the creditor
the right to alienate the security, were included in the contract. In any event, if there
was a change in creditors, the debtor had to be notified immediately so as to know to
whom to pay the rent and from whom to redeem the security, if he could procure the
necessary funds. The horos mortgage stone also had to be altered, at least to the
extent of substituting the name of the new creditor,* or an entirely new inscription
might be erected.

As the name of the contract implies, the debtor had the right to redeem the
property which he had “ sold " as security. The most definite statement on this subject

36 See above, Chapter III, p. 51 and note 41.

87 Demosthenes, XXXVII, Against Pantainetos, 14-16; 29-30.

88 [bid., 5; 49.

89 Affirmatively, Beauchet, II1, pp. 242-245; Lipsius, pp. 703-704 ; negatively, Hitzig, pp. 75-77.
Too many other factors are involved in the transactions described in [Demosthenes], XXXIII,
Against Apatourios, 10-12, to enable any certain conclusions on this problem to be drawn.

40 In I.G., 112, 2689, the name of the former creditor in a wpdsis émi Moe contract was erased and
the name of the new creditor was written in the erasure.
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is to be found in the agreement made by the creditors Nikoboulos and Euergos with
the debtor Pantainetos quoted above (p. 157)—M\dous tovre map’ mudv é&v tun pmrd
xpéve.* No evidence is available in Athenian sources concerning the usual duration
of the “ specified time,” and it can only be assumed that ordinarily a date was included
in the contract beyond which redemption was not possible. Presumably redemption
could occur at any time before this date,* but it is necessary to believe that the contract
would have contained special stipulations on this point. The need for such clauses is
obvious. If the debtor remained in possession of the mortgaged property, we have
seen that he was obligated to pay rent which was equivalent to interest on the loan.
This rent was probably paid either monthly, semi-annually, or annually.® Conse-
quently, each contract must have included a clause stating that, when the debtor
redeemed the security, he should pay also the proportionate part of the rent which was
still due at the time of redemption. In those cases where the creditor took possession,
having the usufruct in lieu of interest on the loan, it is also necessary to assume that
the contracts contained regulations concerning the time of redemption and necessary
compensations. Otherwise preposterous situations would have frequently arisen where
the possessing creditor, for example, after taking great pains and making large
expenditures to assure a good crop, would have lost all the fruits of his labors because
the debtor chose to redeem the land just before the advent of the harvest season.
Although in a mpdos émt Moe contract the right of redemption ordinarily had
to be exercised within a certain specified time, it may be asked whether in certain
cases a permanent right of redemption was not granted to the debtor. Hitzig * main-
tains that in those transactions where the debtor remained in possession of the security
as a rent paying tenant, it was possible for him to have ein stindiges Einlosungsrecht.
Lipsius,* without adducing adequate evidence, categorically denies such a possibility.
Despite Lipsius’ objection, I see no sound reason for rejecting Hitzig’s suggestion.
In such a contract the creditor would have been thinking in terms of a long range
capital investment rather than of the speedy recovery of his loan. Naturally, if the
debtor defaulted in the rents, the creditor, as owner, must have been able to take

“* Cf. [Demosthenes], XXXIII, Against Apatourios, 8.

“*In Hesperia, X, 1941, pp. 54-55, no. 18 (see above, Chapter II, Nos. 7 and 14), B. D. Meritt
published a horos mortgage stone which testifies to a speedy redemption. On the top half of the
stone there is recorded for the year 309/8 the sale of a house éri Adoer for 700 drachmas. This
inscription was erased, and on the lower half of the stone it is recorded that the same (presumably)
house was offered in the following year as apotimema for a dowry. It seems clear, therefore, that
in the space of a year or a little more the debtor had sold a house éri Adoe, redeemed it, and then
subsequently used the same property as security for another purpose.

“® Demosthenes, XXXVII, Against Pantainetos, 5; rent probably paid monthly. For semi-

annu:;l and annual payments of rent in ordinary leases, see above, Chapter V, pp. 111-112 and
note 78.

“ P, 80.
45 P, 703, note 99.
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possession of the security. Except for the redemption clause, this compact would have
been similar to the long term leases of which there are several specimens from Athens.*
Perhaps it may be better to qualify Hitzig’s proposal by assuming that the right of
redemption was subject to a statute of limitations. Unfortunately, although consider-
able information is available on various statutes of limitations at Athens,* none of this
material applies to the mpdos émi Moe.

When the debtor was able to exercise his right of redemption, the repurchase
price was the same as the value of the original loan. This was only natural since the
creditor had already received his interest, from the usufruct if he himself had taken
possession, or in the form of rent if the debtor had remained in possession. Since in
the original transaction the ownership of the property had passed to the creditor, a
formal resale was probably necessary to effect the reversion of the title to the property
to the erstwhile debtor.*® If the creditor refused to restore the security or returned
it in damaged condition, apparently the debtor could institute a 8iky ovwfnkdv mapa-
Bdaews and possibly also a 8ikny BAdBys against him.*®

If at the time of the maturity of the loan the debtor did not exercise his right
of redemption, the creditor became unqualified owner of the property.® There was
no obligation on his part to return to the debtor the difference between the value of
the security and the amount of the loan (ra vmepéxovra) in those cases where the
former exceeded the latter. Conversely, if the security had not covered the loan com-
pletely, the creditor could not collect the balance (70 é\\eimov) from the debtor. Such
regulations were entirely in conformity with the nature of the transaction which was

#E. g, I.G., 112 2492, lease for forty years; I.G., I1?, 2496, lease eis 70V dmavra xpévov.

4 ], F. Charles, Statutes of Limitations at Athens, Dissertation, Chicago, 1938. In the Encyclo-
paedia Britannica, 11th ed., article, Mortgage, the account of the Welsh mortgage bears an interest-
ing resemblance to the Athenian mpdows émi Moe. “ A Welsh mortgage is one in which an estate
is conveyed to a creditor, who takes the rents and profits in lieu of interest and without account,
the estate being redeemable at any time on payment of the principal. Any form of property, with
few exceptions, may be mortgaged.” Another similar contract is the Scottish form of mortgage
known as an “absolute disposition with back-bond,” described by W. H. Buckler and D. M.
Robinson, A.J.A. XVI, 1912, p. 64; cf. D. M. Robinson, Hesperia, XIII, 1944, p. 17. In this
Scottish form, the statute of limitations for redemption of the property is forty years.

48 The famous Register of Sales of Immovables from Tenos (/.G., XII, S, 872, lines 120-121)
shows that in that island, at least, in the Hellenistic period it was customary to record officially the
redemption of property which had served as security in a mpéats éri Ao contract. It will be noticed
that the repurchase price is the same as the amount of the original loan. ®ékos Pukiwvos ®pvioos
wap’ *Abpvddov *Apgiféov Beoriddov, od kUpros ’Avatifeos *AOnvddov Beariddys, émplato Ty oikiav kal 70
xoplov 70 & ‘Edebuaio Spaxpdv dpyvpiov xiMlwv rerpaxociwv, & dmédoxe Ddkos 'Abpvdde daveldpevos map’
*Afnvddov xhias kal Terpaxooias dpaxpds. In Demosthenes, XXXVII, Against Pantainetos, 4-5; 49,
Mnesikles and his associates, the creditors in a mpdous éri Moe contract, are repaid in full when they
receive 105 minas, the amount of their original loan.

+ Cf. Hitzig, pp. 105-107 ; Beauchet, III, pp. 246-248; Lipsius, p. 704.

50 The same procedure presumably would have been followed if the maturity date of a loan
was fixed only by a statute of limitations.
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in form a sale.®® Since the security was often of greater value than the loan, the debtor
naturally made every effort to prevent it from passing into the absolute ownership of
the creditor. Before the maturity of the loan, therefore, the debtor, if unable to make
repayment, would attempt to find another purchaser for the property and, if successful,
he could thereby reimburse his creditor. This transaction, then, consisted merely of
substituting one purchaser (creditor) for another in a mpdous émi Moe contract. A
good illustration of this procedure is furnished by the conduct of the debtor Pan-
tainetos. When he could not repay to Mnesikles the 105 minas which had come due,
he persuaded Nikoboulos and Euergos to buy for that sum the ergasterion and the
slaves which had been sold émi Moe to Mnesikles. Mnesikles thus recovered his loan,
and Nikoboulos and his partner became creditors to Pantainetos in this renewal of
the mpdots émt Moe contract.”

The wpdots émi Moe, as was maintained above,*® was the commonest method in
the fourth century of contracting a loan for which real property served as security.
It is clear, however, from a small number of inscriptions that the transaction could
also occasionally be associated with an orphan’s property or with a dowry. 1.G., IT?
2658, for example, reads as follows: 8pos xw|pio memp|apévo ém|i Moew ma|idi Kalki-
o|rpdro : H—. The creditor is a mais—a minor—; undoubtedly he was an orphan, for
otherwise the father would have been recorded as creditor (vendee). Have we here,
then, a document similar in purpose to those discussed in Chapter V which publicized
the security (apotimema) offered to guarantee a piocfOwotis oikov? It will be remem-
bered that in the piofwos oikov the lessee, before he was allowed to lease the orphan’s
property, had to furnish security which in the eyes of the assessors was adequate to
protect the orphan’s interests.” Could this security also take the form of mpdots émi
NMoe ?

It is obvious that this inscription did not record both a piofwots oikov and the
granting of a loan to the lessee, for, if the lessee had borrowed 100 -+ drachmas from
the orphan (i.e., his guardian) by selling éni Moe a farm as security, that security
would have guaranteed the loan and not the orphan’s estate. A possible explanation
of this strange document might be that, for reasons unknown, the lessee agreed to
turn over to the orphan as security émi Moe the ownership of a farm equal in value
to the orphan’s estate. Since one of the main purposes of the piocOwois oikov was to
relieve the guardian of the responsibility of administering the orphan’s property,” it is
probable that the lessee would have retained possession of the security. The interest

51 Cf. Hitzig, pp. 77-78; Beauchet, III, pp. 249-252; Lipsius, p. 704. This is the point of view
against which, as was seen above (pp. 143-144), Meletopoulos argues—unsuccessfully, I believe.

*2 Demosthenes, XXXVII, Against Pantainetos, 4-5; 49. See above pp. 146-148,

3 See Chapter IV, pp. 91-94; cf. also p. 142 above.

5¢ See Chapter V, pp. 101-105.

%5 See Chapter V, pp. 97, 110 and note 69.



162 HOROI

or rent which he paid according to this fictitious wpdous émt Moe, therefore, would
have been the same as he had agreed to pay at the time of the leasing under the super-
vision of the archon. Why the lessee should have consented to provide security in
this manner rather than by means of the usual apotimema is a mystery, but the orphan
through his ownership of the property offered as security would have received the
maximum protection.®

Another interpretation of this inscription is to recognize in it a case where the
guardian had decided to administer the orphan’s property personally rather than to
resort to the plofwotis oikov. According to this explanation we can assume that the
guardian lent 100 4 drachmas of the orphan’s cash to the borrower who as security
sold a farm émi Moe. A - guardian was obligated to put his ward’s capital to work,”
and by this transaction the loan would bring in interest, if the debtor remained in pos-
session, and usufruct, if the guardian took possession. To protect the orphan’s
interests and to keep accounts straight, naturally the orphan was considered as creditor
—hence the 7a:8i on the horos stone.

A small group of inscriptions ** links the wpdots émi Moe with the dowry. I.G.,
112, 2681, which will serve to illustrate this type of horos mortgage notice, reads as
follows: [h]épos xwpio me|mpapévo émi M| [o]er Edfuvdixer| mpo[i]kds XP. In Chapter
V1 we learned that it was customary for security (apotimema) to be offered either by
the husband to guarantee the return of his wife’s dowry in certain circumstances or
by the father to guarantee the future payment of the dowry. It has generally been
assumed * that the inscriptions under discussion refer to contracts concerned with one
or the other of these transactions. It is clear, however, that in these documents the
usual type of loan secured by a mpdots émi Moe was not recorded. It would be absurd
to maintain either that the husband guaranteed the restitution of the dowry, if the need
should arise, by borrowing money from his wife (i.e., from himself) or that the
father guaranteed the future payment of the dowry by borrowing money from his
daughter (i. e., from her husband and his son-in-law).

These documents can be explained satisfactorily, I believe, if we recognize in them
a sort of legal fiction. The transaction referred to in the inscription quoted above,
then, can be reconstructed somewhat as follows: At the time of the marriage of his
daughter, Euthydike, the father and the husband agreed on a dowry of a certain sum.
The father, however, did not have that amount in cash, but he owned a farm of com-
parable value. Normally under such circumstances, he would have offered this farm
as security (apotimema) for his debt in the matter of the unpaid dowry. For reasons

56 Cf. Beauchet, II, p. 254.

57 Lysias, XXXII, Against Diogeiton, 23 ; Demosthenes, XXVII, Against Aphobos, 1, 60-61;
Isaeus, XI, On the Estate of Hagnias, 39.

58 1.G., 112, 2681-2683. See also above, Chapter I, Nos. 12 and 25; Chapter II, Nos. 22

(possibly) ‘and 25.
59 See the references cited in the commentary on 1.G., IT%, 2681.



IIPASIS EIII AY3EI 163

which will probably always remain unknown, this particular father (or possibly the
husband) preferred that the security should take the form of a wpdois émt Moe
contract, but naturally no loan was 1nvolved in this transaction. The farm accordingly
was transferred to the ownership of Euthydike. The interest which was due on a
postponed dowry * was paid in one of two ways. If the father remained in possession
of the farm, he paid interest at the rate stipulated in the contract, while, if the husband
and wife took possession, they had the usufruct in lieu of interest. By the terms of
the contract the father had the right to redeem the farm. This he could do by paying
the full amount of the dowry promised. If within the time allotted for redemption the
father was unable to pay the dowry which had been agreed upon, the unqualified
ownership of the farm would pass to Euthydike and her husband, her present kyrios.
In the farm, therefore, they would receive property fully equal in value to the dowry
which had been promised at the time of the marriage. The father, presumably, would
make every effort to pay the dowry in cash within the specified time so as to be able
to redeem the farm and thus prevent the land from passing into the absolute ownership
of another family.*

Three important documents which are concerned with the wpaots émi Moe have
purposely been omitted from the previous discussion, because they are non-Athenian
and subsequent in date to the period of our inquiry. Consequently, in dealing with
them one is faced with the probably unanswerable problem as to what extent they
reflect classical Athenian usage. Because of their intrinsic interest, however, it will
be worth while to comment briefly on them.

The first document is the famous mortgage inscription recorded on the wall of
the temple of Artemis at Sardis which was published with an excellent commentary by
W. H. Buckler and D. M. Robinson.” In this inscription, unfortunately partly frag-
mentary, there is made available for the first time a wpdots émi Moe contract as dis-
tinguished from a mere horos notice. The document was inscribed on the temple wall
in the neighborhood of 200 B.c., but the transaction referred to very probably should
be dated some fifty years earlier.® We learn that a certain Mnesimachos, who had

8 See Chapter VI, p. 119.

® See Chapter VI, p. 118. Since in the case under discussion the land itself became the dowry,
if the father was unable to redeem, presumably it was subject to return if the marriage was
dissolved ; see Chapter VI, p. 135.

It is improbable that we should recognize the husband as the dotal debtor in any of these
inscriptions, for it is unreasonable to believe that he would have relinquished title to property for
an obligation which would exist only if the marriage was dissolved. The suggestion that the
mpdows émi Moe was made by the husband after the dissolution of the marriage as guarantee for
a later return of the dowry is also unlikely, for in such circumstances, presumably, the property
would have been sold éxi Moe, not to the woman, but to the kyrios to whom she was returning.

2 4.J.4., XVI, 1912, pp. 11-82. Sardis, VII, Greek and Latin Inscriptions, Part I, W. H.
Buckler and David M. Robinson, Leyden, 1932, pp. 1-7.

%8 Sardis, VII, Part I, pp. 5-6.
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received a grant of lands from Antigonos (Antigonos I?), had borrowed 1325 gold
staters from Artemis. Unable to repay when the loan was called, he sold his lands,
subject to redemption, to the goddess. The terms of the contract into which he entered
teem with problems for the modern investigator, but the following conclusions, I
believe, can safely be drawn.®* The right of redemption was forfeited unless effected
by a certain date. This date was apparently given in the missing part of the inscription.
If the debtor failed to warrant the creditor’s title or violated the contract in any way,
he lost all claim to the security and also had to pay to the temple 2650 gold staters
(i. e., he was bound by the stipulatio duplae). While the temple authorities could make
what improvements they wished on the land they held in provisory ownership, the
cost of which was ultimately to be born by the debtor before he could redeem the
property, the debtor apparently had no redress for whatever damage might be done
to the estates. At the time of redemption the debtor must pay whatever proportion of
the revenues of the lands was still due to Artemis.

Such a contract, binding a temple and the holder of large estates, some of which
were subject to recall by the king; is obviously an unreliable guide for the interpre-
tation of fourth century Athenian private transactions. The time limit for redemption
and the clauses concerned with the debtor’s obligation before redemption to reim-
burse Artemis for her expenditures on the land and for the proportion of the revenues
which had accrued are in accord with the general description of the wpdos émi Aoe
which has been given above. It seems clear, however, that the temple, having Mnesi-
machos at its mercy when he was unable to repay the original loan, had struck a hard
bargain with him. In fourth century Athens it is probable that the creditor was held
responsible for damage done to the security. Furthermore, there is no ground to
believe that the debtor was subject to a warranty clause according to which he could
be inflicted not only with the poena dupli but also with forfeiture of the security.*

The second document is the parchment discovered at Doura-Europos in 1923.°
This parchment—the oldest extant Greek one—is part of a page from the municipal
register in which sales, mortgages, etc. were recorded. Consequently, we do not find

¢¢ Compare Buckler and Robinson, 4.J.4., XVI, 1912, pp. 60-65.

# In Athens there is evidence for the poena dupli in connection with bottomry loans ([Demos-
thenes], LVI, Against Dionysodoros, 19-20), but, so far as I know, there is none to associate that
penalty with mortgages. State debtors, of course, were subject to the poena dupli (Aristotle, Ath.
Const., 48, 1; 54, 2). In sales, if the purchaser was evicted, the vendor apparently was liable only
to the restitution of the price and to payment of damages; see Wyse, pp. 435-437 (note to Oration
V, 22). On the subject of the stipulatio duplae, see M. Lécrivain, “ Peines et Stipulations du
Double et de I’ Hémiolion dans le Droit Grec,” Mémoires de L’ Académie des Sciences, Inscriptions,
et Belles-Lettres de Toulouse, Sér. IX, vol. 7, 1895, pp. 302-315.

86 Franz Cumont, Fouilles de Doura-Europos (1922-23), Paris, 1926, pp. 286-296. The docu-
ment was first published by Cumont in Rev. de Phil., XLVIII, 1924, pp. 97-111. Cf. Pringsheim,
p. 107, note 2. The restorations suggested by P. M. Meyer, Savigny-Stiftung, XLVI, 1926, p. 339,
I believe, are improbable.
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here as in the Sardis inscription the complete contract, but only a summary of its
main points. The gist of the document can be summarized as follows: X bought some
real property from Aristonax for 120 drachmas kai émirypov 76 loov. The purchase
price was paid to Amynandros (a banker?) for the account of Aristonax (émi réu
"Apuwrrdvakros — — — dvépart) according to a contract made in the month Panemos of
the year 117, Seleucid era (July 195 B.c.). This sum will be repaid [rocodrov dmodo-
Orjoerar?] by Aristonax in the year 123. The next line (6), as restored by the editor
reads: [dmérioe v éénkoorny ? eis d]malrmow kal knpikewor amédoro Mowypa kard Tov
v[épov ———].

Although the dméBoro Mopa reveals that this transaction was a wpdos émi Moe,
the mutilated condition of the parchment makes the interpretation of certain matters
difficult. In the first part of the document it is stated that the purchase price was
120 drachmas «ai émiryov 76 iocov. Since the émiripov is equal to the purchase price, we
have here another instance of the stipulatio duplae (8umhf) Tuusj). Ordinarily this
penalty was imposed upon the vendor if the vendee was evicted from his ownership.*
In this case Cumont * argues: “ Ici, au contraire, ajoutée au prix d’achat, elle parait
devoir garantir le vendeur contre un refus de lui restituer la terre au terme fixé ou
contre des dommages qu’aurait causés au bien-fonds le propriétaire temporaire.” The
suggestion is interesting, but, considering the cramped style of the summary, I do not
see how it can be proved. Line 6 (quoted above) is obscure. Cumont’s translation *
is: “[L’ acheteur a payé le soixantiéme (?) pour] les droits (de mutation) et le
salaire du héraut. Il a vendu a réméré suivant la loi . . . .” Cumont says ™ that a
new phrase begins with dmédoro as is shown by the fact that the alpha is a little larger
and is preceded by a small blank space. Presumably he means, therefore, that with
améSoro the subject changes, for it is obviously absurd to speak of the purchaser as
selling. But who is the subject of [dmérioe] ? Cumont thinks it is the purchaser, but
it should be noted that the last person mentioned in the preceding line is the vendor,
who is also the subject of dmédoro. Consequently, unless the custodian of records
made his summary of the transaction hopelessly confusing, it seems logical to assume
that in this case the vendor paid the property transfer tax and the herald’s fee.® The
words—dméSoro Mopa kard tov v[pov — ~]—are significant. Presumably some such

67 See note 65.

® Fouilles, p. 291 ; Rev. de Phil., XLVIII, 1924, p. 106.

 Fouilles, p. 296; Rev. de Phil., XLVIII, 1924, p. 110.

™ Fouilles, p. 294 ; Rev. de Phil., XLVIII, 1924, p. 109.

™ Cumont, Fouilles, p. 294, note 2 (= Rev. de Phil., XLVIII, 1924, p. 109, note 3), quotes
from L. Mitteis-U. Wilcken, Grundziige und Chrestomathie der Papyruskunde, Leipzig-Berlin,
1912, 1, 2, no. 340, line 12: xai miv xabrjkovoay (énkoory) Kai knpikewov Tob wayrds (xtA) ooy, In this
document the purchaser is the one who pays, but the papyrus is concerned with an auction conducted
by the government; procedure in a private transaction may have been quite different. Why should
a creditor consent to such expenditures?
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expression as 7is méhews is to be restored. We have here a forcible reminder that it is
hazardous to generalize about points of Greek law. Doura-Europos, for example, may
have had certain regulations concerning the mpdots émi Moew which were peculiar to
herself. Thus, although a period of six years seems a reasonable time within which
redemption must be effected, it certainly cannot be argued that six years was the
rule at Athens.™

The third document comes from Serra Orlando near the town of Aidone in
Sicily and is to be dated probably in the first century B.c.”® The first three preserved
lines only need concern us. They read:

[xwpiov (?) kaiT]a éndueva w|dvra]
[é]mt Moer Moaobar 8'évi[ avrdn]
[% €]éamivor Alwvos eip|ev]

It is here stated that the debtor must redeem in a year or in six months. The signifi-
cance of the two dates allowed for redemption is plausibly explained by the editors
as follows (p. 140): “ Tamen conici potest debitori concessum esse ut post diem s
Moews ventum in semestre solvat, quod nisi faciat in commissum cadat.” This ““ con-
dicio suspensiva,” then, would be similar to the ““ grace period ” allowed in the paying
of a modern insurance premium. The short period of time within which redemption
had to be effected and the delay in payment which was granted throw interesting light
on the mpdos émi Moe contract as a whole, but once again it cannot be argued that
this first century Sicilian practice affords any evidence for fourth century Athenian
procedure.

2 Compare the warning about generalizing on the Graeco-Egyptian mortgage, L. Mitteis-U.
Wilcken, op. cit., II, 1, p. 133.

8V, Arangio-Ruiz, and A. Olivieri, Inscriptiones Graecae Siciliae et Infimae Italiae ad Ius
Pertinentes, Milan, 1925, pp. 139-142, no. 17.



CHAPTER VIII

MORTGAGE AND LAND TENURE

In the preceding chapters I have discussed at considerable length the different
forms of mortgage which were in use among the Athenians of the fourth and third
centuries. One conclusion which emerged from the investigation was that the contract
known as wmpdois émi Mdoew was the earliest transaction in Athens according to which
real property could serve as security for a loan.' To complete these studies on the
Athenian system of mortgage, it obviously is essential to try to ascertain when the
institution of mpdois éml AMoe was first adopted by the Athenians. The task is a
difficult one because of the inadequacy of the evidence. In order to simplify the dis-
cussion as much as possible, this chapter will be divided into two parts. In Section I
the evidence for the use of the mortgage contract in the fifth century will be examined,
and an attempt will be made to date its first adoption by the Athenians. In Section II
the reason for the apparent late appearance of the mortgage transaction in Athens
will be sought. This search, which will necessitate an investigation into the Athenian
system of land tenure, will lead to the unorthodox conclusion that Attic land did not
become alienable—thereby making mortgage possible—until late in the fifth century.

I

In Chapter IIT attention was called to the fact that in the opinion of almost all
scholars none of the extant Attic horos mortgage stones antedated the fourth century.?
Certainly there is no reference to them in fifth century authors. The lack of evidence
for the use of horoi in the fifth century, of course, does not preclude the existence of
mortgages in Athens at that time, but the absence of any trace or mention of these
stones is unquestionably strange. We are not justified in assuming that the mortgage
contract was in use, therefore, until all the evidence has been examined.

Scholars ° in general have maintained that fifth century Athenians were familiar
with the mortgage transaction and the evidence they cite is the famous inscription *
dealing with the formation of the Second Athenian Confederacy, dated in the archon-
ship of Nausinikos, 378/7. In lines 25-31 of this decree the Athenians promise to
return to the states which join the alliance 7a éykmjpara—both private and public—
possessed by the Athenians in the territories of their new allies. The éykripara were

t See Chapter IV, pp. 91-93; Chapter VII, pp. 155-156.
2 See above, Chapter II1, pp. 48-50.

8 E. g., Beauchet, III, p. 195; Lipsius, p. 696.

+1.G., 112, 43; Tod, vol. 11, no. 123.
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not “ cleruchies "—there were no cleruchies in allied territory at this date >—, but in
promising to restore to the allies these Athenian-owned lands, the Athenians were
presumably giving assurance that there would be no revival of the system which had
been so unpopular in the preceding century. Since this clause apparently was composed
with the fifth century in mind, it is argued that in the provision running from lines
35 to 46 there is also a reference to the period of the Athenian Empire. It is stated
in these lines that from the archonship of Nausinikos it shall not be lawful— Afnraiwv
pnbevi éy|kmioacla év 7[a]ls 76v cuppdxwv Xxdpa|s wifre oikiav wijre xwpiov wire
mpuapé |vou piire vmolepévan pire dA\wt Tpémw | pmbevi. From the year 378/7, therefore,
no Athenian was to be allowed to acquire real property in allied territory through
purchase, foreclosure on a mortgage, or in any other way. The emphasis on the date
certainly suggests that prior to the archonship of Nausinikos it had been possible to
acquire property in any of the ways now forbidden. This may imply that it was
customary for the Athenians to deal in mortgages in the period of their empire, but
it should not be considered as proof. It is quite possible that the Athenians adopted
the system of lending money on the security of real property at some time, let us say,
between 404 and 377. And furthermore, it should be emphasized that, even if it could
be demonstrated that the Athenians played the role of mortgagees in allied or subject
territory in the fifth century, no sure conclusions can be drawn from their practices
abroad as to their practices in Attica itself. This inscription, therefore, is fragile
testimony on which to base a dogmatic statement. More reliable evidence is needed
before it can be confidently asserted that fifth century Attic land could be subjected
to mortgages.

In this effort to discover the date of the adoption of the mortgage contract in
Athens, the best method of procedure, I believe, will be to go from the known to the
unknown. Fourth century literature and inscriptions, of course, abound in references
to mortgages. As we work backwards, a definite reference to a mortgage transaction
can be found in the closing years of the fifth century. Isocrates’ speech, XXI, Against
Euthynous,® is to be dated probably in 403 B.c. and it deals with the period of the
Thirty Tyrants. In section 2 it is stated: 8eduws (Nicias) ra wapdvra mpdyuara Ty
pév oikiav vméfnre. For the years 404-403, therefore, there is unequivocal evidence
for the mortgage contract in Athens.

Lysias’ speech, XXXII, Against Diogeiton, also deserves consideration. It was
composed in 400 B.C., and the events alluded to in it extend back to 409 at least. In
section 15, according to the reading which is now universally accepted, it is stated:
dmédmpe (the mother) &adrov ékardv pras kexopopévov éyyelp éml Téke dedaveiouévas.
The manuscripts give éyyefovs or éyydovs. Naber’s suggestion, éyyeip, may be correct.

5 Diodorus, XV, 29, 8, of course, is inaccurate when he speaks of restoring the cleruchies to

their former owners.
6 See above, Chapter IV, p. 73 and note 56.
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It has its parallels some two generations later in the éyyeiwv rékwr and ol éyyeior Tékou
of [Demosthenes’] oration, XXX1V, 4gainst Phormio, 23. 1f Naber’s emendation is
accepted, then this passage of Lysias preserves a reference to a mortgage, for éyyeiw
éml Tékew must be translated as ““ at interest on land,” i.e., on the security of real
property. Although editors may be justified in adopting this emendation, I am not
completely convinced that éyyvdovs is an impossible reading. The word é&yyvos, when
used substantively, is a common synonym for éyyvnris. Possibly in the passage under
consideration the word is used adjectivally, meaning “ secured.” Thus, following the
manuscript reading, the sentence in Lysias could be translated as follows: ““and she
declared that he had recovered 100 minas lent on security at interest.” Since the
reference here could be to movable security or to a surety rather than to security in
the form of immovables, it seems prudent to classify this passage of Lysias as a
possible, but not a certain, allusion to a mortgage.

Is there any evidence for mortgages in Athens before the last decade of the
fifth century? Aristophanes would seem to be a likely source for references to the
plight of harried mortgagors. A careful search of his comedies, however, disclosed
not a single reference to a mortgage. On this matter of security, the Clouds, naturally,
is particularly instructive. As is well known, Strepsiades had fallen heavily into debt
because of Pheidippides’ passion for horses. The father and son had borrowed money
from Pasias and Amynias, twelve minas from the former and three from the latter,’
but not a word is said about the offering of any security. Strepsiades never expresses
alarm that his creditors will foreclose on any real property which he had mortgaged
for the loans. His worries are concerned with the coming of the new month and the
payment of the interest which will be due then (lines 17-18). He states his fears
very clearly in the following two passages. In the first (lines 33-35), while addressing
his sleeping son, he says:

aAN’ & pé\ éérhikas éué ¥’ ék TGV éudv,
8re kal dixas dPAnka xdrepor TéKkov
évexvpdoeolai dpaow.

Subsequently he explains to Socrates why he wishes to learn to speak (lines 240-241) :

€ \ \ /’ /’ 4
V70 'yap TOkwY XprioTwy T€ SvoxolwTdTwy
dyopar pépopar, a xpripar’ évexvpdlopa.

In neither of these passages is there any reference to foreclosure on mortgaged
property.® Strepsiades is only afraid that his creditors, if they do not receive their

" Clouds, 21 ; 31; 1224; 1267-1270.

® The 8ixa: mentioned by Strepsiades refer presumably to actions brought by creditors whose
loans were not protected by security. For such suits which could be brought against the debtor
at the maturity of the loan, see Beauchet, IV, pp. 240-243.
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interest or principal, may seize on some of his movables by évexvpaoia as compen-
sation for the money due them.” The two scenes with the creditors * are even more
explicit in revealing that Strepsiades and Pheidippides had mortgaged no property
when they borrowed from them. Both Pasias and Amynias are worried about the
loans they had made. Amynias in desperation is ready to be satisfied with just the
payment of the interest (lines 1285-6). Certainly if the creditors held as security real
property which had been mortgaged to them for the loans, they would not have been
so helpless in their relations with their debtors. It is clear, therefore, that neither
Strepsiades nor his son had borrowed on a mortgage; in fact it is unlikely that they
had offered security of any sort, for, if they had given some movables as security
(évéxvpa), which would have passed into the possession of the lenders when the loans
were first made, it is more than strange that neither they nor the creditors make
any allusions to them.™ '

When we turn from Aristophanes to the fragments of the Old Comedy at
Athens,” two passages can be mentioned which are probably allusions to mortgages.

? Cf. scholia on Clouds, 34 and 241 (Diibner). A parallel to Strepsiades’ situation can be found
in Athenaeus’ account of Lysias’ speech against Aeschines the Socratic (XIII, 611{-612c). The
speaker in Lysias’ oration states that Aeschines, who had borrowed at interest from two creditors,
came to him and éeiro uy wepudelv adrov dia Tovs Tékovs ék TdV SvTwy ékmeagdvra. Since no reference is
made to security, presumably Aeschines had offered none for the loan. The creditors, accordingly,
in order to obtain the equivalent of the interest due them, were threatening to seize on his property
by means of évexvpasia. The speaker agreed to aid Aeschines with a loan. The account of this -
transaction is enlightening Athenaeus summarizes the speaker’s complaint and proceedings against
Aeschines as follows: s eSavewu.-ro, os odTe TdKoVS OVTE rapxawv dredidov, kal 67 wepnpepoe éyévero yvipuy
SLKa,o"n]pwv ep'q,ur)v katadikaolels, kal os qvexvpaao'q ou(s'n]s adTod aﬂ'yp.aﬂas Once agaln apparently, no
security had been offered. Consequently, when the debtor was delinquent, the speaker (creditor)
obtained a court decision against Aeschines and then, in order to reimburse himself for the money
due, had recourse to évexvpasia against him. For évéxvpa and évexvpaoia, see above, Chapter IV, note 4.

Although there is no suggestion of the use of real property as security in these excerpts of
Athenaeus from Lysias’ oration against Aeschines the Socratic, it seems clear from an entry in
Harpocration—"Agrikrov xwpior—that at the time of that speech the mortgage contract was known.
See below, p. 171.

1 Clouds, 1213-1302.

11 Tn the other plays of Aristophanes there are no allusions to mortgages, although there are
occasional references to lending money at interest and to the use of &éyvpa as movable security. E. g,
in the Thesmophoriazusae, 843-845, there is talk of lending money at interest, but not a word is
said about security; in the Ecclesiazusae, 753-755, and in Plutus, 450-451, there are references to
évéxvpa—movables—used as security.

Fragment 54 of Antiphon the Sophist (Hermann Diels, Die Fragmente der Vorsokratiker,
5th ed., Berlin, 1935, vol. II, pp. 361-362) contains the story of the suspicious wealthy man who
rather than lend a sum of money at interest hid it somewhere. When this money was subsequently
stolen, he greatly bewailed his folly. It is strange that there is no reference to security in this
anecdote. If the practice of securing a loan by a mortgage had been current at the time, one would
expect that the man wishing to borrow would have tried to persuade the reluctant rich man by
offering security in the form of real property.

12T, Kock, C.A4.F., vol. I; vol. I11, Adespota, pp. 397-418 ; 469-683 ; D. L. Page, Greek Literary
Papyri, vol. I, Loeb Edition, 1942, pp. 194-226.
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As fragment 333 of Kratinos, Kock (pp. 110-111) quotes the relevant lines from the
scholia on Lucian, Zeus Tragoidos, 48, concerning a certain wealthy and debauched
Kallias. The passage reads: eis 8¢ orypariav adrov Kpartvos kopwdel os éva téw
karaxpewy. The scholiast ** then explains that mortgaged property was inscribed as
encumbered and adds: 8fev kai Mévavdpos dorikrov xwpiov eidfer Néyew 76 dvemdd-
vewwrov. Kock shows very clearly that the Kallias referred to is Kallias minor who was
born probably between the years 455 and 450.* Unfortunately it is not known in
which comedy of Kratinos this denunciation of Kallias occurred, but since Kallias at
the time presumably was an adult and since Kratinos died about the year 420, it is
probably safe to date the reference to the period between 430 and 420.

Have we then in the word orvypariav an allusion to a mortgagor? The scholiast
obviously thought so, as is clear from his reference to Menander. If there was no
other evidence on the subject than that to be found in a comic poet writing over a
century later, I do not believe that we could be certain that in Kratinos’ orvypariar we
should recognize a man who had encumbered his real property. There is other more
contemporary evidence, however. Under the heading *Aorwkrov xwpiov, Harpocration
writes: 70 7 vmokeipevov Savewor) Srav ydp Vmokénras, €lwlev 6 Saveloas adrd TovTO
dnhotv did. ypappdrov émévrov 16 xwple. 0 8adrd kail én’ oikias yiverar Avoias év 7§
wpos Aloxivny tov Swkparikéy. If Lysias could speak of an unencumbered estate as
dorukrov, it is probably correct to understand the orvypariav in Kratinos as meaning
one who had branded his estate, i. e., a mortgagor. It seems, then, that we have an
almost certain reference to the use of the mortgage contract in Athens in the first
decade of the great Peloponnesian War,**

If the fragment of Kratinos refers to a mortgage, the second passage which we
must consider loses some of its significance, from the chronological point of view at
least, for it almost surely belongs to a somewhat later period. This second fragment
is so interesting, however, that it deserves attention. I do not think that it has ever
been properly understood, and I suspect that it may contribute to an understanding of
the status of the mortgage contract in Athens in the last decades of the fifth century.

The passage in question is a fragment of Pherekrates which, as given by Kock,*
reads as follows: ’

ovX 6p@s T™)v oikiav
™ IovAvriwvos kepévmy vmdBolov ;

8 C. Jacobitz, p. 186.

1* See Swoboda in R.E., s.v. Kallias (3), p. 1618. Cf. The Oxford Classical Dictionary, 1949,
sw. Callias (3), p. 157.

1> W. Schmid, Die Griechische Literatur zur Zeit der Attischen Hegemonie nach dem Eingreifen
der Sophistik, 1946, p. 70 (Miiller und Otto, Handbuch der Altertumswissenschaft, VII Abt., I.
Teil, 4. Band, 2. Halfte, 1. Abschnitt.)

15* Elsewhere in the fifth century comic poets the word oriyparias has its literal meaning—a
branded person, a runaway slave; cf. Aristophanes, Lysistrata, 331 ; Hermippos, fragment 63, line
19 (Kock, I, p. 243) ; Eupolis, fragments 159, line 14, and 276, line 2 (Kock, I, pp. 301 and 333).

18 C.A4F., 1, p. 161, No. 58.
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This quotation has been preserved in two places. Photius,’” under the heading
vmdBolov, says: vmokelpevor mpds Sdvewov kai Tékov; the quotation follows. It should
be noted that the manuscript of Photius has IToAvriwvos and vwéBolNov, not dmdBolov.
Eustathius,”® while commenting on words compounded with Bo\y) and Bélos says:
éxeifev kat vméBohov ov ubvov 10 mapa vouukots, dANA kal 70 vmroBeBAnuévov Tyovy vmo-
ketpevov wpos Odvewov kal Tékov, €lte dypds €ite oikos elte dA\No Ti. Pepexpdrns: the quota-
tion follows. Eustathius, likewise, writes Ilolvriwvos rather than the Attic form
ITovMvriwvos,™ and he has vwdBolov rather than the dwédBohov preferred by Kock.

The reading d¥mdBolov comes from a suggestion made by Porson ** on Pollux,
ITI, 85—70 6¢ vméxpewv xwpiov éNéyero kal vméBolov. Porson writes: ““ Valde suspicor
legendum vrdBolov, quod et metrum postulat in Pherecrate Eustathii p. 1405, 22.

s e A 208 A s,
— ovk 0pds *”" v oikiav
Tov Holvriwvos keyuévny vmwdSBolov ;

licet is aliter, ut videtur, censeat.” Certainly in the Pherekrates fragment, if the lines
have been divided properly as seems assured, Porson was justified in reading vwdBo\ov,
for vméBolov is metrically impossible there. Whether the change should also be made
in Pollux is another matter.

The word vméBolov obviously was extremely rare. If we accept the manuscript
readings, it occurs in Pollux and in later lexicographers and commentators—Photius,
the Etymologicon Magnum, and Eustathius. These sources all assign to it the meaning
“ mortgaged.” There is no other evidence for its occurrence in the classical period in
this or in any other sense, but in Byzantine times the term was used in connection with
the dowry to designate the mpoyauiaia Swped.™

Was there such a word as ¥mdBolov? Eustathius, although writing vméBolov in
the Pherekrates fragment, believed there was, for, after the lines quoted above he
continues as follows : 8f\ov 8¢ 67 kal €repov v vmdPolov éxreivov Ty mpomwapaliyyovoav,
kal dnhobv 70 Vrokelpevov émi dBolpaiyp Téke. TobTo pévroL, ovk dmd Tijs Bolijs 1) Tob BoNov,
dA\a. ék oD 6Bolod. This definition is very questionable, because, although Eustathius
gives a different derivation for vméBolov from the one he gives for vméBolov, the

17 Lexicon, 11, p. 245 (S. A. Naber, 1865).

18 Commentarii in Odysseam, 1405, 21-25; cf. 1406, 43-44.

19 Cf. Andocides, I, On the Mysteries, 12 and 14 ; Isocrates, XVI, De Bigis, 6.
20 Ricardi Porsoni, Adversaria, Cambridge, England, 1812, p. 295.

20* otk 6pas—Porson’s spelling.

22 Du Cange, Glossarium ad Scriptores Mediae et Infimae Graecitatis, pp. 1642-1643, s.v.
YIIOBOAON ; H. Stephanus, Thesaurus Graecae Linguae, vol. VIII, s.v. [erﬂo)toe] “YmrdBolos ;
E. A Sophocles, Greek Lexicon of the Roman and Byzantine Periods. It is to this usage that
Eustathius refers when, in the passage quoted above, he says: imdfolov ob pdvov 76 mapd vopwkois — —.
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meaning assigned to the two words is basically the same.* The important thing about
Eustathius’ sentence, however, is that he was aware of a word vmdBohov and that he
connected it with 8BoAds and not with the verb BdA\ew.

Scholars have universally accepted the reading ¥méBolov in the line of Phere-
krates and then, without hesitation, have assigned the meaning of dwéBolov to it.”
The word vmdBolov, however, surely cannot be derived from dmoBdA\ew. Eustathius,
as we have just seen, links it with 8B8oAés. This seems plausible enough, but I think
we may well wonder by what reasoning a word, whose basic component is 680\ds,
can be assumed to mean “ mortgaged.”

For metrical reasons it seems certain that Pherekrates must have said vmdBolov.
The problem, therefore, is to try to discover the meaning of this dnaf Aeyduevor. An
investigation of the situation which probably motivated the two lines preserved in the
fragment will, I believe, offer a solution.

In the year 415, just before the departure of the Sicilian expedition, there
occurred the notorious mutilation of the Hermae and also the parodying of the
Eleusinian Mysteries by Alcibiades and his friends.* According to Isocrates and
Pausanias the Mysteries were celebrated in the house of Poulytion.”® Plutarch *
states that the rites were performed in Alcibiades’ own house. This seeming incon-
sistency is easily explained when one realizes that these parodies occurred on more
than one occasion. Andocides enumerates four informations which were lodged con-
cerning these celebrations of the Mysteries. In the first the scene was given as
Poulytion’s house, in the second no place is mentioned, while in the third and fourth
the parodies were said to have taken place in the houses of Charmides and Pherekles
respectively.” In order to interpret the fragment of Pherekrates under discussion, it
is naturally important to know what role Poulytion played in these matters. Busolt,
who believed that vm&Bolov meant mortgaged, made the following statement: “ Da
das Haus verpfindet war, so erklirt es sich, dass Pulytion selbst nicht zu den

22 Eustathius, when defining mwdBolov, hardly could have had Pherekrates in mind as a source
since just a line or two above he had quoted the poet as saying #wéBorov. Hence I do not think it
can be argued that when interpreting iméBoov as mokelpevov &l $Bolpaiw Téxke he derived the notion
of “mortgaged ” from the participle xeiuévpv used by Pherekrates. The simple verb xeiofar, to the
best of my knowledge, is never used, like the compound #rokeiofas, in the sense of “mortgaged.”

It would be interesting to know where Eustathius ran across the word tméBolov. Possibly, if
the suggestion made below (pp. 175-176) is correct that twéBodov is a pun for twéBolov, the pun may
have been repeated elsewhere in late fifth century writings no longer extant.

® E.g., G. Busolt, Griechische Geschichte, Gotha, 1904, 111, 2, p. 1293, note 1; V. Ehrenberg,
The People of Aristophanes, 2nd edition, Oxford, 1951, p. 242.

¢ Thucydides, VI, 27-28.

? Isocrates, XVI, De Bigis, 6; Pausanias, I, 2, 5. Cf. Pap. Oxyrh., 111, 1903, no. 411, p. 33,
lines 25-28 (brief Life of Alcibiades dating from the Roman period).

26 Alcibiades, 22, 3.

2 On the Mysteries, 12-17.
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Angezeigten gehorte.” * This is a rather odd remark, for, even if Poulytion had mort-
gaged his house, it does not follow that he had lost possession of it unless we are to
think of a mpdos émi Moe according to which the mortgagee had taken possession
himself. The fact that Poulytion is not mentioned among those denounced is not so
strange when one remembers that only for the first two informations does Andocides
give lists of the accused,” although admittedly it is surprising that his name is not
included in the first list which enumerated those who had participated in the cere-
monies at his own house. There can be little doubt, however, that Poulytion’s property
was confiscated along with that of the others who were convicted. Plutarch * pre-
serves the wording of the impeachment (eioayyelia) which Thessalos, son of Kimon,
brought against Alcibiades for mimicking the Mysteries in his own house and in this
indictment Poulytion is mentioned as the torch-bearer. Since Poulytion was grouped
with Alcibiades in the impeachment as a participant in the parodies, and since on one
occasion, at least, the Mysteries were mocked in his own house, it is hard te believe
that he was not also accused and convicted.

It seems clear then that Poulytion was a friend of Alcibiades and that, because
of his connection with the profanation of the Mysteries, his property was confiscated
along with that of the others who had been involved in these parodies. It should
further be noted that Poulytion’s house was an unusually elegant one. This is a safe
inference to draw from the remarks in the pseudo-Platonic Eryxias, 394, ¢ and d,
400 b, where it is implied that Poulytion’s house was a byword for luxury.

With this background in mind, it is now time to turn to Pherekrates. It is agreed
that he was a slightly older contemporary of Aristophanes.®® The only certain date in
his career is that his comedy, O¢ *Aypiot, was performed in the archonship of Aristion,
421/0.* From fragment 155°* of his works it is evident that he was hostile to
Alcibiades. The date of the Imvds, the comedy from which the fragment under con-
sideration is taken, is unknown, but in view of the notoriety which Poulytion and his
house acquired as a result of the Mysteries scandal, it seems almost a certainty that
the play cannot be dated before 415.°" What then is the meaning of those eight
words—

28 See above, note 23.

2 On the Mysteries, 13; 15. 1.G., 12, 325-334, the records of the Poletai on the selling of the
confiscated property of the Hermokopidai, retain too few names to be of value in this connection.
See also Hesperia, 111, 1934, pp. 47-49; V, 1936, pp. 382-386; VII, 1938, pp. 81-82; VIII, 1939,
pp. 69-76 ; XI1, 1943, p. 31, note 65; XVII, 1948, pp. 34-35; and S.E.G., X, 237-242.

30 Alcibiades, 22, 3 ; compare 19, 1. Busolt himself, op. cit., p. 1318, note 3, admits that Plutarch
preserves an official document: “ Der Wortlaut der Eisangelie—, offenbar nach Krateros.”

31 A and M. Croiset, Histoire de la Littérature Grecque, Paris, 1899, 111, pp. 482-483.

3z Athenaeus, V, 218, d.

38 Kock, C.4.F., 1, p. 194.

832 A Korte, in R.E., s.v. Pherekrates, p. 1987, who, incorrectly I believe, accepts the meaning
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ovx 0pds ™y oikiav
v Hovlvriwvos kewuévmy vrdBolov;

I have suggested above how difficult it is to justify the meaning of ““ mortgaged ”
for the word ¥wdBolov. Furthermore, if the play is to be dated in 415 or later, it is
hard to understand why a comic poet could think of nothing more biting to say about
a notorious house than that it was mortgaged. Even if one insists on dating this play
before 415, which seems unlikely, it may legitimately be asked why the poet used
such an outlandish word as vmdBolov to express the idea of ““ mortgaged ” rather than
some more standard term like vmokeiuévny. 1f, however, the assumption is correct that
the ‘Imvds appeared after the affair of the Mysteries, a more appropriate interpretation
can be offered for these two lines of Pherekrates. Poulytion, the sacrilegious friend
of the hated Alcibiades, had met with a deserved fate, and his magnificent mansion had
been confiscated and sold. It is reasonable to believe that when the Poleta: auctioned
off this property, it was sold for a great deal less than its intrinsic value. The pur-
chasing of an object cheaply at auctions is a common occurrence, and in this particular
case superstitious fears may well have affected the bidding. Many a god-fearing
Athenian might have hesitated to buy a house polluted through desecration of Demeter
and Kore. If this line of reasoning is approximately correct, then it is possible to
paraphrase the words of Pherekrates somewhat as follows: don’t you see that
magnificent house of Poulytion lying there, worth about an obol—i. e., sold for a
song? The comic poet presumably coined the expression to fit the occasion. He took
the word 6BoAés and combined with it ¥mé, which in composition so commonly has a
diminutive or qualifying effect.** The initial omicron of éBoAds was lengthened as in
SudBolov, TpudBolov, HuiwBélov, émwfBelia, etc.

This interpretation cannot be claimed as certain, but, at least, it has the virtues
of taking into consideration the probable derivation of the word méBolov, of giving
point to the words of Pherekrates, and of conforming to what is known of Poulytion.
I suspect, moreover, that a play on words is also involved in the expression mdBo\ov.
We saw above * that the oriypariav of fragment 333 of Kratinos almost surely
referred to a mortgagor. Some sort of mortgage transaction, therefore, was known
to the Athenians at the time of the production of the ‘Imvds. We have also seen that
according to the manuscripts of Pollux the Athenians at some time used the word
vméBolov in the sense of “ mortgaged.” Since in the fourth century, when documenta-

vrokeipevoy érl 6folpale téxke for imdBolov, thinks that the ‘Imvds was probably produced in 415
before the occasion of the Mysteries scandal.

* E. g., imdyappos, imérwdos, bmoveipw etc. Paul Geissler, Chronologie der Altattischen Komddie,
Berlin, 1925 (Philologische Untersuchungen, Heft 30), pp. 52-53, believes that the house of
Poulytion had been confiscated, but he seems to have been unaware of the problems posed by the
words vraBolov and dwdBolov; at least, he makes no reference to them.

s P, 171.
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tion is abundant, that word never occurs, it is reasonable to infer that it was a word
which was current in the late fifth century. Thus it seems probable that Pherekrates,
when he inserted the term dmdBolov, not only coined a new word, but also indulged
in a pun.

To the best of my knowledge there is no other evidence from fifth century Athens
which can be interpreted as a reference or an allusion to a mortgage.*®* When mention

36 Possibly fragments 152-153 of Eupolis (Kock, C.4.F., I, p. 299) should be mentioned. They
read:
{mmov ké\yr’ dokodvra Oés.
Bes viv aypovs kai mpéBata kal Bods.

The simpie verb mféva can on occasions mean “ to mortgage,” but in view of fragment 149—

Setmvov Oes éxatov dpaxpds. B. idov.
A 5 \ ¢ _/ -
. olvov B¢s érépay pvav.—

it seems more reasonable to assign the same meaning to 6és in both fragments—namely, “ put
down,” “ reckon”. See Kock’s commentary on fragment 149 where he gives various instances of
the use of mfévas in this sense. If, however, one insists on understanding @és in fragments 152-153
as signifying “ mortgage,” then it must be stated that the fifth century comic poets provide a third
reference to the mortgage contract—this one from the year 422/421, the date of Eupolis’ Kolakes
(Athenaeus, V, 218b).

Franz Hampl, Hermes, LXXIII, 1938, pp. 474-477, recognizes evidence for the mortgage
contract in I.G., 12, 40/41. This inscription consists of several decrees passed by the Athenians
concerning Hestiaia (cf. S.E.G., X, pp. 24-25, no. 37). Our concern is with lines 1-12 of no. 40
which contain provisions for regulating questions of disputed land possession; the date presumably
is 446/5 or shortly thereafter. Hiller von Gaertringen, Gdttinger Nachrichten, phil.-hist. Klasse,
1921, pp. 62-68, had assumed that the disputes were between the Athenian cleruchs and the native
Hestiaians, but M. Cary, J.H.S., XLV, 1925, pp. 246-248, has proved conclusively that this inter-
pretation is wrong. He pointed out, among other things, that the ancient sources state very explicitly
that the Hestiaians were driven out en masse to make room for the Athenian settlers. Cary suggested
that the disputes lay between two groups of Athenian settlers who went to Hestiaia at different times.
The result was that the first detachment encroached on lands which had been assigned to the second
group. This explanation, which is attractive despite certain difficulties, is rejected by Hampl. His
interpretation is summarized in his final sentence as follows: “Ich vermute, dass die behandelte
Bestimmung—sicherlich nach attischem Muster—fiir Hestiaia festsetzte, dass ein Mann, den ein
anderer auf Grund einer erfolgten Pfindung von seinem Grundstiick oder jedenfalls von einem
Teil desselben vertreiben zu konnen glaubte, sich an das Gericht und gegebenenfalls hernach noch
an den Rat in Hestiaia als Appellationsinstanz wenden und ausserdem versuchen konnte, den
Glaubiger durch Abgabe von Vieh umzustimmen.” This interpretation can safely be rejected. The
inscription, to be sure, is very fragmentary, but among the preserved words and those plausibly
restored there is not a single one that is customarily employed when mortgage matters are under
consideration. It is unthinkable that in an official document the mortgagor and the mortgagee should
be termed & éawdpevos and & éavdvov, respectively. Again, even in the fourth century the plight of
the delinquent mortgagor was hard and presumably in the fifth century, if the mortgage contract
was practiced at Athens, his rights would have been protected even less. It is universally true,
I believe, that the mortgage contract in its early stages always favors the interests of the creditor
(see above, Chapter IV, p. 90). The very fact that in this document the é\avvdpevos is permitted to
appeal first to the courts and then to the Boule in Hestiaia—not to mention attempting to persuade
(?) 70[v e\]advovra — — [& Boaiv] |  hir[mois] & dvous € oic[(] (lines 11-12)—before being driven from
the land is sure evidence that this inscription has nothing to do with mortgage contracts and rules
of foreclosure.
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is made of security, the security is always in the form of movables—évéxvpa.*” In
view of the abundant literary and epigraphical material from the fifth century, it is
certainly strange that throughout that whole period there are only three or four
allusions to the mortgage contract and that these allusions all date from the last
quarter of the century. If the transaction had been in common usage, it is hard to
understand why so few traces of it have survived. In this connection one other obser-
vation may be in order. For the last decade of the fifth century we have evidence for
the employment of the regular fourth century legal language in reference to mortgages
both in Isocrates and also in Lysias, if the reading éyyeip émi 7éxe is accepted.”® In
Kratinos and Pherekrates, however, the allusions to mortgage are expressed strangely
—orvypariav and vraBolov, which, we have seen, was probably a pun on the word
vméBolov. Comic poets, naturally, were not writing precise legal documents, but the
use of these unusual words might suggest the possibility that there was no regular
expression as yet to describe a new transaction which was being introduced in the
troubled years of the Peloponnesian War.

II

The absence of any evidence for the existence of the mortgage contract in Athens
prior to the last quarter of the fifth century is curious. The silence of the sources
on the transaction, of course, is not proof that it was not in use, but, on the other
hand, its prevalence should not be taken for granted merely because of certain pre-
conceived notions about the fifth century Athenian way of life. Our task, therefore,
is to try to discover a satisfactory reason for the total lack of evidence for the use of
real property as security at Athens before the time of the Peloponnesian War. Before
we begin this investigation, the following fundamental fact about the nature of the
mortgage transaction must be emphasized, for this fact will determine the lines of the
ensuing discussion. The fully developed mortgage contract, according to which the
creditor on non-payment of the debt due can foreclose on and become owner of the
real property which had served as security, cannot exist unless real estate is alienable.
It is obvious, therefore, that we must investigate the Athenian system of land tenure,
for, if Attic land was ever inalienable as I believe can successfully be demonstrated,
mortgage was impossible until the removal of that restriction from the land. Once
the land became alienable, however, its employment as security must have followed
rapidly. Consequently, if we can discover the approximate date when Attic land
became alienable, we shall also have found the date of the introduction of the mortgage
contract at Athens.

7 Cf. above, note 11. In Aristophanes, Ecclesiazusae, 567, and in fragment 484 (Kock, C.A4.F.,
I, p. 516), there are references to seizure of évéxvpa for non-payment of debts; cf. Antiphon, VI,
On the Choreutes, 11.

88 See above, pp. 168-169.
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As every student of Greek history knows, the system of land tenure in early
Attica is a problem which has exercised the learning and ingenuity of scholars for
generations. For our purposes the essential question can be phrased thus: In early
times did a man individually own his land—his «Afjpos—or was it owned jointly by
the family which in one sense had only the usufruct of the soil since it really belonged
equally to both ancestors and posterity? The contradictory answers to this question
are well illustrated by the remarks of two distinguished scholars. Wilamowitz *°
writes: “ Wir haben keinerlei iiberlieferung tiber die entstehung des privatbesitzes
an grund und boden in Attika, und es wird kaum danach gefragt. und doch deutet
alles darauf hin, dass dieser erst spat entstanden ist—.” More positively Heinrich
Swoboda * maintains the opposite point of view: “ Wie man auch diese ilteren
Zustinde beurteilen mag, Eines ist ganz gewiss, dass das Privateigentum bei den
Griechen von hohem Alter ist und der Fortbestand von Geschlechts-oder Familienei-
gentum bis auf Solon als ganz ausgeschlossen erscheint.” Despite the vehemence of
Swoboda’s convictions, scholarly opinion has definitely turned in the opposite direction.
The view which is now decidedly in the ascendancy is well demonstrated by W. J.
Woodhouse’s excellent—if strangely worded—book,*”* a work to which frequent
reference will be made below. Swoboda’s arguments, as regards Attica at least, lose
force largely because he relies so heavily on non-Attic evidence.*” It cannot be empha-

39 Aristoteles und Athen, Berlin, 1893, II, p. 47.

40 “ Beitrage zur griechischen Rechtsgeschichte,” Savigny-Stiftung, XXVI, 1905, p. 241. J. H.
Thiel, “ On Solon’s System of Property-Classes,” Mnem., IV Ser., III, 1950, pp. 1-11, subscribes to
this view ; see especially, p. 3.

41 Solon the Liberator, A Study of the Agrarian Problem in Attika in the Seventh Century,
Oxford, 1938. It is not necessary here to enter into a discussion of the vast literature which has
grown up around the subject of land tenure in early Greece. Sufficient references can be found
in the bibliography at the end of Woodhouse’s book.

2 From non-Attic sources evidence can be adduced for both sides of the argument. Hesiod,
Works and Days, 341, exhorts Perses to be devout toward the gods d¢p’ dAwv évj kAfpov, uy Tov
redv d\hos. This seems to be clear evidence that in Askra in the eighth or ninth century land was
alienable, and it was accepted in this sense by Swoboda, op. cit., p. 241. Other scholars, however,
have questioned this interpretation. For example, P. Guiraud, La Propriété Fonciére en Gréce,
Paris, 1893, p. 101, speaks of “ ce témoignage unique et douteux,” and W. Vollgraff, Mnem., L,
1922, p. 217, note 1, argues that this line is not evidence for the abolition of family ownership in
Boeotia—* poterat enim venditio fieri inter agnatos vel gentiles.” For an understanding of the
passage it is necessary to remember that Hesiod’s father had migrated to Askra from Aeolian
Kyme (lines 635-640). He was a poor man and presumably on arriving dilvpjj éi xépy he cleared a
homestead for himself and his sons in the éoyard. Consequently it is highly questionable whether
from Hesiod’s words any conclusions can be drawn concerning the status of “ family estates” in
contemporary Boeotia. To use this passage as evidence for conditions in pre-Solonian Athens is
obviously hazardous (compare the pertinent remarks of Woodhouse, op. cit., pp. 86-87). Further
evidence for the alienability of land in early times may be discernible in a fragment of Theophrastos
[Stobaeus, Flor., XLIV, 20 (Hense) ; 22 (Meineke) ], where it is stated that Charondas (towards
the middle of the seventh century?) established regulations for sales—apparently of both movables
and immovables—(cf. M. Miihl, Klio, XXII, 1928, pp. 116-117). Once again, however, it may
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sized too often that in the study of Greek institutions data from one state have no
value per se for the interpretation of institutions even in a neighboring state. What
justification, for example, can there possibly be for the drawing of conclusions about
pre-Solonian Attica from the customs prevalent in Boeotia—or rather in Askra—in
Hesiod’s time or from the laws that applied to Gortyn in far-away Crete?

The study of the system of land tenure in early Attica perforce must begin with
the career of Solon, for once Solon appears on the scene we have as guides not only
his own words, but also the accounts of Aristotle and Plutarch, disappointing as they
are in so many respects. How, then, was land held at the time when Solon undertook
his program of reform? Was it owned by the individual, to do with as he saw fit,
or was it held by the family with an obligation, whether legal, customary, or religious
—or with all these sanctions combined—, not to alienate it? One fact immediately
presents itself which points to the acceptance of the second of these alternatives.
Aristotle states that until the time of Solon all loans were secured on the debtor’s
person and that the most democratic of Solon’s acts was to prohibit this custom of
personal security.” Certainly the most obvious explanation for this exclusive use of
personal security is that his own person was the only form of security which the debtor

be asked what bearing laws which were in force in Katana and other Greek colonies have on
conditions in seventh century Attica. Colonists, presumably, deliberately altered many restrictions
and customs which they had found irksome in the mother country. Again, the Gortynian Code,
now usually dated in the middle of the fifth century, reveals that mortgage (and hence the right to
alienate real property) was permitted under certain circumstances to the Gortynians (VI, 1-45;
IX, 1-24). Gortyn, however, is not Athens. It might be remarked, moreover, that backward as
Crete was she was more advanced than Athens in certain legal ideas. The regulations concerning
heiresses (VII, 15—IX, 24), for example, were more liberal than those which prevailed even in
fourth century Athens.

For examples of the inalienability of land, the case of Sparta is too well known to require
comment. Further information is offered by Aristotle in his Politics. In II, 7, 4 (1266 b), he
writes: kal wap’ dA\ois éomi vépos bs kwAler krdobar yiv bmdony dv Boidyral Tis, bpolws 8¢ xai Ty odolay
Twlely ol vépoL kwAvovow, domep év Aokpois vépos éoTi puy) mwleiv, v pi pavepdv druyiav Seify ovpBeByxviav,
&r 8¢ Tods madaods kArjpovs Siacdleww (Todro 8¢ Mvbey kal mepl Aevkdda Snporuchy émoinoe Mav ™y mwolirelay
abréy . . .). It should be noted that the restrictions on alienability of land mentioned in this passage
were still in force in Aristotle’s time. Referring to Philolaos (early seventh century? Cf. J.
Schmidt in R.E., s.v. Philolaos [3]), Aristotle says, 11, 12, 7 (1274 b) : drnoav pev odv 8ud Ty TowadTyy
airiay wapd Tois Onfaiocs, vopohérns S'abrois éyévero Bidraos mepl TdAANwY Twdv Kai mepi THs madomoilas, obs
Kkadobow éxeivor vopovs Berikovs: kal Todr’ éoriy idlws bm’ éxelvov vevopoBernuévoy, Smws & dplbuds cofnrar TdV
kMjpov. Again in VI, 4, 5 (1319 a) it is stated: (v & 76 ye dpxaiov & moAais méAeor vevopofernuévoy
pnde molely éeivar Tods mpdrous kArpovs: Eore 8¢ Kai by Aéyovow *O&idov (earlier than Lycurgus, Pausanias,
V, 4, 5) véuov elvar Towodrdy Tu Suvdpevos, 6 py Savellew es T pépos Tijs vrapyolons éxdore yis). The only
general conclusion that can be drawn from such passages is that in early times in most—if not in
all—Greek states family land was inalienable and that by Aristotle’s time this restriction had widely
been abolished. As evidence for the system of land tenure in pre-Solonian Attica, however, these
passages are of no value.

“ Ath. Const., 2, 2: xai oi daveopol wiow émi Tois cdpacw foav péypr SéAwves. 9, 1: mpdTOV piv
Kal péyiorov 76 py Savellew ém Tois cupacw. (See also 4, 5; 6, 1). Compare Plutarch, Solon, 15, 3.
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could furnish. What else can this mean than that he was unable to encumber his land
because of its inalienability? It can hardly be doubted, as will be shown below, that
the creditor frequently was more interested in gaining possession of the debtor’s land
than of his person, but the system of land tenure apparently prevented him from
receiving real property as security for the loan. If a man were able to mortgage—
and consequently to alienate—his real property, why would he offer his own person as
security and thus, because of the contemporary conditions, run the almost certain
risk of falling into slavery?

The conclusion that Attic land was inalienable at least until Solon’s time can be
reached by another line of reasoning. In the Attic Orators, as we shall see below,
abundant evidence is preserved that even in the fourth century there were elaborate
regulations concerning intestate succession and various restrictions on testamentary
rights. The aim of all these provisions was, of course, to keep the real property in the
family or at least in the genos. These fourth century conditions certainly must be
interpreted as a survival from the days when land was the common possession of the
genos and subsequently of the restricted family. Since Solon was the first man to
grant the so-called right of testament to the Athenians * and since, until his reforms,
all security was personal, it is only logical to see in the fourth century regulations
about inheritance a survival of a custom—namely, the inalienability of land—which
endured down to the time of Solon himself.*

¢ Plutarch, Solon, 21, 2-3.

45 There are two statements in the sources which do not conform with the point of view
advocated above. In the description of the Draconian Constitution (Aristotle, Ath. Const., 4, 2),
it is said that the nine archons and the treasurers were elected from those possessing odoiay — — —
otk E\drre Séka pviv Eevbépav, and the generals and hipparchs from those having oboilay — — — odx
Aarrov # éxardy pvdv eevbépav. If oboia in this context refers to real property and not just to
movables, then in the stipulation that the property must be unencumbered there is evidence that
the mortgage contract was in use at the time; hence land was alienable. It is now universally agreed,
however, that this Draconian Constitution is an oligarchic forgery dating from the close of the fifth
century. Consequently it is valueless as evidence for pre-Solonian conditions (see most recently,
P. Cloché, “ Remarques sur la Prétendue Constitution de Dracon,’” R.E.4., XLII, 1940, pp.
64-73). The other statement at first glance seems to afford a more valid objection to the hypothesis
that land was inalienable. In Aristotle, Ath. Const., 6, and in Plutarch, Solon, 15, 6-7 (cf. Praecepta
Gerendae Reipublicae, 807 E), the famous story has been preserved of how Solon was duped by his
friends when he was contemplating. the Seisachtheia. According to the story Solon notified some
of his friends that he was planning to cancel debts. Thereupon they borrowed considerable sums of
money and bought up large tracts of land with the result that when the cancellation of debts
occurred they became wealthy. According to Aristotle this was the origin of the term maAaidmAovror
ascribed to certain families, and Plutarch says that these men were subsequently called xpewxomidar.
This story has all the earmarks of an anecdote; it should be noted that Plutarch begins his account
with the word Aéyerai, and that Aristotle gives the two interpretations which were current with
the opposing political parties. On analysis the story has elements of great improbability. It is hard
to believe that in those critical times, when no one knew what sort of revolution might occur,
certain yvépipor borrowed large sums of money from other yvdpipor (7) on the security of their own
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Woodhouse summarizes the state of the problem so excellently that it seems
desirable to quote almost in full the pertinent paragraph. He writes: ** “ Naturally,
it is out of the question that we should be called upon to stand and deliver chapter
and verse in proof of the legal inalienability of family estate, for Attika, previous to
Solon’s time. It is indeed not susceptible of direct proof in so many words referable
to some primitive legal Code. We are necessarily confined to reasonable inference
from such fragments of practice and statement as have survived . . .. If the
hypothesis fits well all the known facts, and elucidates incidentally perplexing problems
the solution of which was not contemplated in its framing, it is on all fours with the
hypotheses of physical science; for science also has no other criterion of truth than
just this same comprehensiveness and coherence. Fragmentary as is the evidence, it
is sufficient to allow us to assert that the entire congeries of estates in Attika was
historically simply a number of ‘allotments,” that at some time or other had been
officially distributed in perpetuity to the citizen households. What legal sanctions were
in operation in early days to prevent alienation, or whether there ever had been any
definite sanctions at all, we cannot say. To part with family estate was one of the
things that were ‘ not done;’ the group feeling was against it, let alone the fact that
in the earliest times tenure of allotment was also a man’s title to citizenship.”

The belief that land in Attica was inalienable before Solon must be supported
by a satisfactory explanation for those famous lines of Solon in which he says that
he had liberated the earth, formerly enslaved, by destroying the 8pot. The verses run: *

ogvppapTupoin Tadt’ dv év diky xpdvov
pirnp peyiorn Sawudvev *Olvumiov
dpiora, I'y péhawva, hs éyd more
8povs avethov mol\axyj) wemnydras,
mpdabfev 3¢ Soviedovaa, viv é\evbépa.

persons. Unquestionably all sorts of rumors were in circulation as to Solon’s intentions; this
uncertainty is revealed in his own verses and is mentioned by Aristotle (Ath. Const., 11, 2). Under
such conditions would not the wealthy have been suspicious of yvopwor who were anxious to borrow
heavily, and would not these yvdpipor themselves have feared to offer their own persons as security ?
It is reasonable to suspect the hands of the Atthidographers in the formation of this unlikely tale.
These local historians, as is well known, were greatly interested in giving aetiological explanations
of obscure customs, rites, words, etc. This anecdote may well be the result of their attempts to
explain such words as malaiémhovror and xpewxomidar. The political writing of the end of the fifth
century also may have been partly responsible for the invention or development of this legend
(cf. G. Busolt, Griechische Geschichte, 112, pp. 41-43, note 2, and Schoeffer in R.E., s.v. Chreo-
kopidai, pp. 2447-2448). Whatever the origin of the terms walaiémdovror and xpewkow{Sar may have
been, it would. be hazardous, to say the least, to regard this improbable story as evidence for the
system of land tenure in Attica in Solon’s time.

46 Op. cit., p. 81, quoted in part also by N. Lewis, A.J.P., LXII, 1941, p. 146, note 12.

47 Aristotle, Ath. Const., 12, 4. ‘
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Woodhouse *® is certainly correct when he maintains that these 8poc had not been set
up to advertize the outright sale of the lands concerned, for by no stretch of the
imagination can one associate the idea of enslavement with a legitimate sale. Were
these horoi boundary stones? Obviously they could not have been stones delimiting
the holdings of the peasants, for then the destroying of these markers would have
been the last thing that Solon would have undertaken. Also, how could stones
delimiting a man’s plot be described as enslaving it?* By these horoi was Solon
referring to stones which the nobles set up as they extended their domains by encroach-
ing on the lands of the helpless peasants? This suggestion has something in its favor,
possibly, but the fundamental idea then, would seem to be highhanded robbery rather
than enslavement. Presumably Solon knew what he was talking about and he was
careful to emphasize and contrast Sovhevovoa and é\evfépa. These horoi clearly were
connected with the enslavement of black Earth, and a natural explanation is that they
gave notification of the fact that the land somehow was encumbered, i. e., enslaved.
But how can inalienable land be encumbered? Woodhouse’s interpretation of the
status of the land in Attica when Solon undertook his reforms is probably well known,
but it will be necessary for our purposes to summarize the main points of his thesis.
This summary will be based on the excellent article of N. Lewis ** in which, while
accepting the core of Woodhouse’s arguments, he has made certain acute and necessary
improvements and simplifications.

In the course of the seventh century the production of olives and wine ** for
export had supplanted cereal growing as the most profitable forms of agriculture in
Attica. Orchards and vineyards, however, belonged to “long future” husbandry,
‘a type of farming beyond the reach of the peasants who lacked the capital to tide them
over the years until the trees and vines should become fruitful. Since the increasing
use of money and the expansion of commerce were having a deleterious effect on the
local prices of cereals, the small farmer was experiencing ever greater difficulty in
maintaining himself on his little plot. The nobles, on the other hand, with idle capital
to invest were anxious to acquire more land which could be converted into orchards
and vineyards. How was this land to be obtained as long as the principle of inalien-
ability remained in force? The answer lies in what was probably the typical procedure
in a loan. The harried peasant, in need of money, would borrow from a wealthy man,
offering the only security that was possible—his person. When the loan became due

8 Op. cit., pp. 75-77.

# Cf. Woodhouse, op. cit., p. 99.

50 « Solon’s Agrarian Legislation,” 4.J.P., LXII, 1941, pp. 144-156.

50* Since Solon allowed oil alone of the products of the soil to be exported (Plutarch, Solon,
24, 1), and since the cult of Dionysos was greatly fostered by Peisistratos, the intensive cultivation
of the vine in Attica possibly should be attributed to the tyrant. See G. B. Grundy, Thucydides and
the History of his Age, vol. I, 2nd ed., Oxford, 1948, p. 120. Plutarch’s statement, however, makes
it clear that olive culture was widespread in Attica by the beginning of the sixth century.
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and the debtor was unable to refund the money, the creditor was entitled to seize
him as a slave. Frequently, however, it must have happened that the creditor was more
desirous of acquiring the debtor’s land than his person, and it goes without saying
that the peasant would go to almost any length to avoid enslavement. To meet this
situation a method was invented—undoubtedly by the land-grabbing nobles—which
satisfied them and presumably was agreeable to the peasants. This device was really a
legal fiction and, to use fourth century parlance, can be termed sale subject to
redemption—mpdos émi Moe. In the seventh century it can be assumed that it worked
as follows. The insolvent debtor, on the day of the maturity of the loan, was con-
fronted with two possibilities: either he could pass into slavery or as an alternative
to this he could transfer the possession of his land to his creditor. The debtor, who
retained a right of redemption, would remain on the land as a rent paying tenant.
This scheme satisfied all the necessary requirements of the times. The prohibition
against alienating land was not violated because the peasant—now a hektemor—
remained on his ancestral plot with the right of redemption, to which, in keeping
with the legal fiction, no time limit was assigned. The creditor, again in conformity
with the fiction, did not become outright owner of the land, but he had what he most
wanted—more acres which, if he desired, he could force his tenants to convert to
olive and vine growing. And finally the debtor escaped the horrors of slavery and
remained on the land of his fathers. Presumably the threat of enslavement still hung
over the debtor’s head—especially if his payments of rent fell into arrears—, but,
if the creditor resorted to personal execution, he would lose his hold on the land which,
by the principles of inalienability, would revert to the debtor’s nearest of kin.

The arguments which are summarized above admittedly form only a theory, but,
if the fact of the inalienability of land in pre-Solonian times is accepted, as in my
opinion is necessary, this hypothesis offers the most satisfactory explanation of Solon’s
description of the land as enslaved and of Aristotle’s statement ** that all the land
was in the control of a few. This, then, was the status of the land to which the horoi
mentioned by Solon bore testimony, and certainly Solon’s use of the word “ enslaved ”’
seems not only natural but also justified to describe land so encumbered. It should be
emphasized that this “ mpdois émi Moe ” was fundamentally different from the fourth

5t Ath. Const., 2, 2 (cf. 4, 5) : # 8 wdoa v 8 éAlywv fv. Is this phraseology a deliberate attempt
to avoid the connotation of ownership? '

The explanation of the land system in Solon’s time given by L. C. Stecchini in a recent book—
"Abyaiwv Tlolteia, The Constitutions of the Athenians by the Old Oligarch and by Aristotle, The
Free Press, Glencoe, Illinois, 1950—can be mentioned and dismissed. In a note (pp. 99-100) on
Aristotle, Ath. Const., 2, he maintains that the clients were newcomers [?] who “ had to buy the
land from the old settlers ” according to the contract of misthosis. “ Essentially the misthosis is-a
sale of a plot of land on credit.” (sic) As evidence he refers to the later piocfwots ofkov (see Chapter
V, above)— a contract which he misunderstands. . . . “ Solon further improved the condition of
the debtors by establishing that the restitution [?] of the land should be considered equivalent to
full payment (dmoriunua) [sic] and free the clients from all further obligations.” Etc.
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century contract which was discussed in the preceding chapter. That contract,
although in form a sale through which qualified ownership passed to the creditor, was
in intent and in fact a form of real security. The seventh century “ mpdots émi Moe
had no element of security in it. It was purely a legal fiction, devised to circumvent
the inalienable status of land and thereby offering the insolvent debtor an alternative
to enslavement. It was a device owing its existence to the particular conditions of
the seventh and early sixth centuries.*

It has often puzzled scholars that none of these horoi, immortalized by Solon, has
survived—at least recognizably—to the present. So many explanations can be offered
for their disappearance that a few remarks on the subject will be adequate. If wooden
horoi had been used in the seventh century, naturally they would have disintegrated
in the course of time. A reasonable possibility is that, when Solon by cancelling debts
restored their lands to the people, he with the enthusiastic cooperation of the former
hektemors literally smashed those stones which had been the signs of the land’s
enslavement. One may also question whether it is necessary to assume that Solon’s
horoi were inscribed in a fashion similar to the mortgage stones of the fourth century
and later. Those stones were notices of certain contracts which had been made. In
the seventh century, however, it is hardly correct to speak of a contract. The creditor,
at his pleasure, merely received the use of some land rather than the body of a slave.
It is difficult to imagine just what words would have been inscribed on the stones.
There is also the problem of how extensive was the knowledge of writing in the
seventh century. It seems to me quite probable that these horoi, like so many boundary
stones, were uninscribed, or that perhaps they bore merely some characteristic sign
or mark—possibly painted rather than inscribed—which had the necessary connota-
tion for the people of those times. If this were the case, then, even if some of the
stones had survived the ages, there would be no way to identify them.

After Solon’s Seisachtheia there is no further reference to the enslavement of
the land. Two centuries pass before there is evidence for the mpdots émi Moe which

52Tt may be thought that an objection to this theory is contained in those verses of Solon
which immediately follow his description of the destruction of the horoi (Aristotle, Ath. Const.,
12, 4). In these lines Solon speaks of men sold abroad, whom he restored to their native land, and
of slaves at home, whom he set free. Since it has been maintained above that according to a
“ mpacus ém Moe ” insolvent debtors became rent paying tenants of their creditors, it may well be
asked who were those debt slaves restored to liberty by Solon. Two answers, I believe, can be given
to this question. (1) The legal fiction of the “ mpdows éml Adoe” may not have begun to operate
until late in the seventh century. Consequently, at the time of Solon’s measures many debt slaves,
whether in Attica or sold abroad, were probably still alive. (2) Although Aristotle says that all
the land was in the control of a few, this statement can reasonably be suspected of exaggeration.
Presumably some of the nobles—i. e., those lending money—, when their debtors defaulted, pre-
ferred to seize them as debt slaves rather than to have them as rent paying tenants. The hypothesis
advanced in the text above, naturally, can hope to explain only the main trend in creditor-debtor
relations in the seventh century. Variations from this main trend may have been frequent.
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in the fourth century was such a common form of real security. The fact that there
are no traces of this new type of wpdats éml Moe prior to the fourth century, of course,
does not prove that it was not in use until then, but it is reasonable to assume that
no method of “ selling ”” with right of redemption was employed for a long while after
Solon’s reforms. Solon by his cancellation of debts had foiled the efforts of the
nobles to.circumvent the inalienability of the soil through a “ mpdos émi Moe.” Pre-
sumably this device was in such bad odor that for many, many years no recourse was
had to it. We are completely in the dark concerning the type of security for loans
which was employed in the post-Solonian period.” All we know is that Solon abolished
security on the debtor’s person, and that his restoration of their lands to the debtors,
his efforts to promote industry in Athens, and Peisistratos’ concern for the peasants
undoubtedly improved the lot of the small farmer.

If land was still inalienable at the time of the Seisachtheia, when and how was it
delivered from this restriction? It is almost universally believed by those who accept
its inalienability at the time of Solon’s reforms that its liberation developed rapidly
in the years following these measures, and the chief cause for this liberation is usually
assigned to Solon’s testamentary law.™* A recent statement of this point of view is to
be found in N. Lewis’ article,” to which reference has already been made. His
exposition, in which he quotes freely from Woodhouse, is interesting and, since it
propounds an interpretation which I believe is totally erroneous, it will be helpful to
the ensuing discussion to quote from it at some length. Lewis writes: “ But he
(Solon) also permitted a man without sons to bequeath his property, and thus ‘ made
property the personal possessions of their owners.” Whether or not ‘we should

%8 There is no evidence whatsoever for the use of real property as security. Possibly, as in the
fifth century, loans were sometimes guaranteed by sureties (éyywyra{) or by movable security
(évéxupa). See above, notes 9 and 11, and Chapter IV, note 108.

5 Plutarch, Solon, 21, 2. It would be pointless to give bibliographical references for this state-
ment, since this point of view, or slight variations thereof, will be found in almost every work on
early Athenian history. The great book of Gustave Glotz, La Solidarité de la Famiile dans le
Droit criminel en Gréce, Paris, 1904, may be cited as an example. The title of the pertinent chapter
—*“Solon et I'Affranchissement de la Propriété,” pp. 325-349, especially pp. 342-349—reveals the
point of view. Some distinguished scholars have been guilty of very loose reasoning in this matter
of the liberation of the land. Take, for example, the following sentences from Beauchet, III, p. 67:
“Dans tous les cas, aprés Solon, la vente de la terre est entiérement libre et ne dépend que de la
seule volonté du propriétaire. Ni la loi, ni les moeurs n’exigent que la famille soit préablement
consultée au sujet de la vente que veut faire un de ses membres, ni qu’elle ait & donner une
autorisation quelconque. Le contrat devint méme une opération si aisée et si fréquente que Xénophon
nous montre des spéculateurs athéniens passant leur vie a acheter et & vendre des terres.” No one
will deny that this was the case when Xenophon wrote his Oeconomicus, but to span the gulf of
two centuries from Solon to Xenophon in three sentences is a rather questionable method of study-
ing the Athenian system of land tenure.

% Op. cit., pp. 155-156. The quotes within quotes represent Lewis’ quotations from Wood-
house, except for the first one which is from Plutarch, Solon, 21, 2.
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properly regard that enactment as but a single element in a whole body of simliar
legislation,” Solon here took the first step toward making land legally alienable and
permitting the aristocracy to acquire estates in outright ownership, not merely in
possessory right. . . . ‘Timidly at first, but with increasing frequency as time went
on, the old taboo or interdiction was transgressed, so that family estate before very
long became fully commercialized, and passed from hand to hand without at any rate
any restraint of law.” As Woodhouse justly remarks, it is now that the true mortgage
—and, we might add, the true sale—develops as a legal instrument. . . . It is true
that ¢ from that monstrous evil, the evil of latifundia, Attic agrarian history, thanks
primarily to Solon, continued free.” But that was not because Solon set the small
landholder and farmer on such a secure economic basis that he would not part with
his land ; it was because his laws on inheritance assured the constant division of large
estates. . . . ‘Solon did not declare illegal the giving of security for loan; he
declared illegal only a particular type of security. So far as his own action and regu-
lations went, there was nothing whatever in them to prevent every newly liberated
farm in Attika from being next day mortgaged up to the hilt and falling ultimately
once more into the hands of noble capitalists.” ”’

If Solon’s testamentary law was so potent that over night it could change land
which had always been inalienable into land that could be “ mortgaged up to the hilt,”
it certainly deserves to be regarded as one of the world’s most astonishing laws. What
was this law, then? Plutarch * gives the following account: Ed8okipnoe 8¢ kdv ¢ mepl
Sualbnkdv véuw: mpbrepov yap ovk éfy, dAN’ év 7§ yéver Tob TelvmKéros Ee Ta xpripara
kal ToV oikov karapévew, 6 & § Bovkeral mis émrpéfas, €l w1 maides elev avrd, Sodvar Ta
avrod, ¢ukiay te avyyevelas éripnoe pdAlov kal Xdpw avdykns, Kai T0. XpruaTa KTHHATA
T@v éxévrav émoimaev. Plutarch’s language clearly reflects the conditions of his own
times.”” Not only are two key words, which should characterize wai8es, omitted,
yvioor and dppeves, but also it seems rather absurd to assign to Solon such senti-

56 Solon, 21, 2. Concerning the final clause—«ai 78 xprjpata kTipara 1év éxdvrav éroinoer—, Lewis,
0p. cit., p. 155, note 46, remarks: “ Plutarch’s wording is very precise, and reveals that Plutarch (or
his source) understood that land in pre-Solonian Attica was held under a system of family tenureand
could not pass out of the family: before Solon’s law the kleros was something of which its holder
enjoyed only the use (xpfiua), thereafter it became his private possession (xrjua).” If Plutarch
intended to make this neat distinction, the word xpjuara was well chosen, but, as the subsequent
discussion will show, he was mistaken if by the word xrjpara he meant land privately owned—i. e.,
land that could be alienated at will. It is doubtful, moreover, if Plutarch was writing so precisely,
for a few lines above he speaks of & xprjpara kai 7ov olkov (cf. Plutarch, Alcibiades, 8, 2, for the
same combination of words). The word xpjpara in this context presumably refers to movables,
since olkos was regularly used to describe property in general (see above, Chapter V, p. 97, note 11).
The problem now under consideration, however, is concerned with immovables, not movables.

57 Compare Louis Gernet, “ La Création du Testament. Observations sur une Loi de Solon,”
R.E.G., XXXIII, 1920, pp. 123-168; 249-290, especially p. 133. In the ensuing discussion on
testaments I am much indebted to this excellent article.
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mental motives for the creation of the will. For more official language, we should
turn to the fourth century orators in whose writings numerous references to this law
are preserved.” In Isaeus, for example, we have the following statement about Solon’s
testamentary law: *® Ovrooi 6 vdpos, @ dvdpes, kowds dmaot keitou, éfelvar To. éavrod
Siabéaar, éav i) maides do yioiow dppeves, éav pn dpa pavels 9 Vo yipws 9 8 &\\o Tt
@V év 1) Véue mapavodv Swabirar. In another place ® there is added the important
clause—6mws av é9ény ms. The passage runs: ‘O ydp vduos Siappidnv Méye éeivou
Siabéofar Smws v é0éNy Tis Ta avrod, éav ) maidas yvnaiovs karakimn dppevas.

Thus Solon’s law stated that a man, if he had no legitimate sons, could bequeath
his property as he pleased, provided he was not mentally disqualified or the victim
of some sort of coercion. Before maintaining that this proves that property became
alienable, however, it is necessary to examine how this testamentary right was put
into execution. The following passage from Isaeus * is very illuminating : Kat pot rov
vopov adrov dvdyvwb, bs keleve Ta éavrod éfetvar Siabéolar Smws dv éBéNy, éav ur) maides
dppeves dau yrioior. ‘O yap vopolérs, & dvBpes, dud Tobro ToV vépov Edmker otrws, Spdv
wpévmy radmy kataduyny odoav tis épmulas kal mwapapuxiy tod Biov Tols dmairt TGV
avlpamwy, 10 éevar movjoaclar Svrwa dv Bovhwvrar. Addvrwv odv TGV vépwr adrd
mowelafar 8ud 70 elvar dmaida, éué moreltar, ovk év Suabrikaus, & dvdpes, ypdas, péMwy
dmobflvijokew, domep dANow Twes T@Y moMTdY, 008 dolevdr AN Vyaivov, ) povdv, €
vo@v momoduevos eiodye pe eis Tods dppdrepas mapbvrwv TovTwy, Kal €is Tods Snudras pe
éyypdde. kai eis Tovs dpyedvas. We have here a straightforward statement that even
down to the fourth century the procedure in making a will, if there were no legitimate
sons, was to adopt as an heir 8vrwa dv. Bovhwvras. This identity between the testa-
mentary act and the act of adoption is emphasized even more strongly in the following
sentence: * “Oru pév odv 8élero kal émovjoaro ) Ppovév, édv aird, dmodéderar Suiv.
This same identity between making a will and adopting an heir and also the desirability
of the adoption occurring inter vivos rather than per testamentum are stressed in
another of Isaeus’ speeches.” From this and other similar evidence which could be
cited, it is impossible not to accept Gernet’s conclusions that the testamentary law as

% Gernet, op. cit., p. 123, note 4, lists various references to this law.

% VI, On the Estate of Philoktemon, 9.

% Isaeus, I11, On the Estate of Pyrrhos, 68. In [Demosthenes] XLVI, Against Stephanos 11,
14, a fuller version of the law is given. It is relegated here to a footnote because of the uncertainty
concerning the authenticity of laws and decrees quoted in various orations. The clause dore — — —
émdiedoacfar is obscure, but the rest of the passage is in agreement with various statements made
throughout the speeches of Isaeus and Demosthenes. It reads: "Oco uh éreroinvro, dore wijTe dmeumely
par’ émdicdoacar, Gre J0Awv elogie Ty dpxy, T éavrod dabéofar elvar Sros v éy, dv py waides do ywjoor
dppeves, &v py) pandv ) yipes 9 pappdkev §) véoov Hvexa, 3} ywaki Teldpevos, Hwd Todrov Tov wapavody,
7) b’ dvdykys §) vwd Seapod kaTandlels.

111, On the Estate of Menekles, 13-14; cf. 44-45.

¢ Isaeus, VI, On the Estate of Philoktemon, 10.

8 VII, On the Estate of Apollodoros, 1-4.
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propounded by Solon granted the right, if there were no legitimate sons, to adopt an
heir and that this adoption occurred inter vivos. Even in the fourth century adoption
wnter vivos was considered preferable to testamentary adoption as can be inferred
from the passages just quoted or cited and from the fact that testamentary adoption
unlike adoption iuter vivos did not confer seizin.*

The regulations concerning heiresses (émikAnpor) show still more clearly that
to Solon the right to make a will meant the right to adopt an heir. This is evident
from the following two passages of Isaeus: * (1) odre yap Siabéobfar otire Sovvar oddevt
ovdév éfeom TGV éavrod dvev TAV Bvyarépwy, édv Tis katalumav yrmoias Tehevrd. (2) Kai
T$ pev marpl avri)s, €l waides dppeves py éyévovro, ok dv éAy dvev Tavrns Swabéolfar
Kke\edeL yap 6 vépos avv Tavrais kipiov eivar Sovvar, édv T LovAnTar, Ta éavrod. On these
passages Wyse ® remarks, “ According to Isaeus’ paraphrase of the clause relating to
daughters . . . , for which he is our only authority, the power of testation conceded
to an Athenian citizen, whose only legitimate children were daughters, was limited
to the appointment of their husbands and the distribution of the estate, and did not
include the right of leaving legacies to servants or friends or for other purposes.”
He should have added also “ and adopting their husbands,” for, as is well known, the
purpose of all Athenian legislation on heiresses was to insure that the property which
devolved upon them should not pass beyond the circle of specified relatives.”” If a man
without legitimate sons could bequeath his property only through the medium of
adoption, it can be confidently stated that, if he had only legitimate daughters, the
sole means by which he could use his right of testation was through that same method
of adoption—which in this case meant adopting the husbands. Consequently, I do not
see how any objection can be lodged against Gernet’s statement ® that Solon was the
author of two complementary regulations: “ Il a permis a celui qui n’avait ni fils ni
fille de se choisir un héritier, qu’il adoptait; il a permis a celui qui n’avait qu’ une
fille de choisir a cette fille un mari, qu’ il adoptait.”

It is clear then that Solon’s testamentary law gave the testator the right to adopt
an heir and that one of the main purposes was to prevent the extinction of a house-
hold. This aim is so well expressed in one of Isaeus’ speeches ® that the passage
deserves to be quoted in full: Ildvres yap oi Teevmjoew uéllovres mpbroiav molobvral

8¢ L. Gernet, op. cit., pp. 125-128; 257.

85 111, On the Estate of Pyrrhos, 42 (cf. 68) ; X, On the Estate of Aristarchos, 13.

86 The Speeches of Isaeus, p. 325 (note to Isaeus III, 42). Wyse does not believe that these
regulations were rigorously enforced in the fourth century, but he accepts them for the sixth and
apparently the fifth centuries.

87 For a detailed discussion of the problems concerning the epikleros, see Beauchet, I, pp.
398-487.

% Op. cit., p. 154.

% VII, On the Estate of Apollodoros, 30. Ci. II, On the Estate of Menekles, 46; [Demos-
thenes], XLIII, Against Makartatos, 11-12.
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oddv adrdv, Smws pn éfepnudoovor Tods operépovs avTdY oikovs, dAN’ éoTar Tis [kal] 6
&ayidv kal mdvra Ta voulbpeva avrols movjowy: 8 6 kdv dmawdes Tehevriowaw, AN’ oy
momaduevor karakeimovor. Kal od pdvov idig tadra yryvdokovow, dAha kal dnuooiq 70
Kkowdv s méNews olTw TabT Eyvwke véuw yap T@ dpxovTi TGV oikwy, Smws dv wy éfepn-
pdvral, mpooTdrreL TV émpélelar.

It is also very evident that another fundamental purpose of this testamentary
right through the medium of adoption was to keep the property in the testator’s
family (as, of course, was the purpose of the laws concerning intestate succession)."
This important point is well exemplified by the following passage: ™ 6 yap 7o S wvos
vépos 00 duabéofar Tov moumToY €3 TO. év 7§ olkw, ol Av mombi. eikérws, olpar TG yap
katd vépov elomonfévry émi Ta érépov ovx oUTws Gs mepl TGV idiwy krmudrwy Bovlevréov
éoTiv, AA\a Tols vépoLs drkohovlws, mepl ékdoTov TAY yeypapuévor as 6 véuos Néyer. ‘ doou
w1 émemoinyro’ ¢moriv ¢ 8re 2oNwv eloyje eis Ty dpxfy, éetvar avrols Suabéocbfar Smws dv
é0érwow,” ds Tols Ve mounbeiow ovk €€ov 314196’0'0(11., aA\\a {@vras éykaralumdévras viov
'yv'r;o'l.ov émaviévas, 1) Televrioavras dmodldévar Ty kKAmpovouiav Tols ef apxns oiketols
O'UO' 3 TOU momo ap,evov

This statement makes it clear that the adopted son did not “ own ” the property
for which he was selected as heir. He was, as it were, an intermediary, and his
function was to beget a son who, by a legal fiction, was considered to be carrying on
the adopter’s family—as he actually was if his father had married the adopter’s
daughter. If this adopted heir failed to beget a son, then he himself could not bequeath
the property through adoption, but on his death the property devolved according to the
rules of intestate succession on the relatives of the original adopter. In conformity
with these regulations for maintaining the property in the original family, the adopted
heir, if he returned to the family of his own father, lost all legal claim to the property
of his adoptive father.™

According to Solon’s law, therefore, the testamentary right was exercised through
the medium of adoption. In the early years of the fourth century Isocrates bore testi-
mony to this fact very eloquently in the following words:™ dfwv 8éori kal 76 véue
Bonbetv kal’ 6v é€eariv Muiv kal maidas eiomonjoacar kai Bovheboaofou mepi Ty Nuerépwy

" For intestate succession, see [Demosthenes], XLIII, Against Makartatos, 51-52; Isaeus, IV,
On the Estate of Nikostratos, 15-16; VII, On the Estate of Apollodoros, 20, and Wyse’s note to
this last passage, op. cit., p. 565.

- ™ [Demosthenes], XLIV, Against Leochares, 67-68; cf. 63.

72 [Demosthenes], LVIII, Against Theokrines, 31. The law seems certain, even if in the fourth
century it was sometimes violated. See R. Dareste, Les Plaidoyers Civils de Démosthéne, Paris,
1875, II, p. 140, note 26. According to Harpocration, p. 228, 4-7, the adopted heir could return
to his original family only if he had left a legitimate son in the family of his adoptive father:
07e ol wouyrol waides émavelfeiv eis Tov maTpdov olkov olk Yoav kvpiot, € pi) mwaidas yvnoiovs karaliwowey &y
7@ olke Tod mornoauévov, ‘Avripdy émrpomkd kard Kallorpdrov kal 3éhwv & xd Ndpov..

" XIX, Aiginetikos, 49. Although this speech was delivered in Aegina, it is clear from
sections 50-51 that these remarks refer to Athenian law also.
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atrdv, dvvunbévras 8t Tols éprjpois TAv dvlpdmwy dvrl maidwy odrés éomw. It was not
until later in the fourth century or more probably not until the Hellenistic Age that
testaments without elomoinows came into existence.™ Thus, throughout the whole
period with which we are concerned in this discussion a man could bequeath his
property only by adopting an heir.

Gernet " emphasizes that Solon’s testamentary law was not created ex wnihilo.
He quotes the following pertinent observation of Gustav Glotz: ™ “ Il y a des choses
qui n’ont pas d’ inventeur. Le premier testament fut fait par un moribond qui recom-
manda de marier sa fille unique au fils de son frére.” Gernet shows that before Solon
it was probably possible for a man to adopt an heir provided he could obtain the
consent of his near kinsmen and possibly of a wider range of relatives. The great
innovation of Solon was that he freed the appointment of an heir from dependence
on the agreement of the family. Solon’s law read that a man, if he had no legitimate
sons, could select his heir—Gémws dv is é0éhy. Thus Solon did give freedom of choice
to the individual in the matter of an heir,” but, since the heir was always adopted,
thereby becoming a member of his adoptive father’s family, there was nothing in
Solon’s law—for centuries the fundamental law on testation—which permitted the
alienation of the land beyond the family.

Miss Freeman in her book on Solon has realized very clearly the true significance
of Solon’s testamentary law. Some of her remarks ™ are so excellent that they may be
appropriately quoted as a summary to the above discussion. “ The real purpose of
the legislator, however, was far more in accordance with tribal morality, and far
less ‘ modern,’ than Plutarch supposes; it was to prevent the dying-out of the family.

Thus there is no question of individual freedom to dispose of property. The
property is not to pass out of the family; the chosen heir receives it only as a member
of the family; he has no real rights over it, and cannot bequeath it where he will; if
he produces a son, that son is looked upon as continuing the line of the first testator,
and on this understanding he obtains the property. If the first adopted heir has no
son, then the line is considered to have died out, and the property, after being held in
trust by him as raiser-up of seed to his benefactor, returns to that benefactor’s
kinsmen.”

It should now be clear, I believe, that Solon did not permit the conveyance of land
out of the hands of the family. If, then, Solon was not responsible for the alienability

"4 L. Gernet, 0p. cit., p. 260 and note 1.

5 0p. cit., pp. 155-159.

78 Solidarité de la Famille, p. 343.

7 Gernet, op. cit., pp. 139-143, collects the instances of adoption from the fourth century. As
might be expected, the evidence shows that, despite the freedom of choice, the testator almost
invariably chose a relative—usually a close one—for his heir.

8 Kathleen Freeman, The Work and Life of Solon, Cardiff, 1926, pp. 115-116.
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of Attic land, as is so confidently stated,” when did the Athenians obtain the right
to dispose of land beyond the family group? The question is easier to ask than to
answer. The sources for the history of Athens in the sixth century are notoriously
scanty and from them no information relevant to this problem can be gleaned. It is
known, of course, that Peisistratos was interested in the welfare of the small farmers,
and presumably he aided them by distributing among them some of the estates confis-
cated from his exiled opponents and possibly, also, sections of state land.** Such
information, however, has no more bearing on the subject of land tenure than the fact
that Kallias, alone of all the Athenians, dared to purchase rda xprpara of the banished
Peisistratos when they were auctioned off 370 70D dnuooiov.** The truth is that, for
the whole post-Solonian sixth century, there is no evidence for any change in the
Athenian system of land tenure.

The source material for the first half of the fifth century is much more abundant,
even if it is disappointing in many respects. Certainly Herodotus, who digresses on
every subject under the sun, ought to furnish some information on the subject of
land. A search of Herodotus, however, revealed only one reference to the purchase of
land, and this was not a private transaction. About 500 B.c. the citizens of Apollonia
on the Tonian Gulf, in obedience to certain oracles, bought two r\fjpor and an oiknots
from their owners and presented them to Euenios in compensation for the fact that
they had previously blinded him.** This story, referring to a Greek colony, Apollonia,
and to the purchase of land by the state, obviously yields no information on the subject
of the Athenian system of land tenure.

Plutarch, in his life of Themistocles, devotes a chapter to the dmopféyuara of
Themistocles. Among them there is included the following anecdote (18, 5) : i8wos 8¢
Tis év waor BovNdpevos elvar Xwpiov pév mmpdokwy éxéheve kmpirTew, Sti Kkal yelrova
xpnorov Ee. Since the implication is that Themistocles was already famous, the story
presumably alludes to a period after 480 B.c. If this is an authentic saying of
Themistocles, then we seem to have here a clear reference to the selling of land in
Attica by a private citizen.*® Apophthegms of this sort, however, both in ancient and

™ See above, pp. 185-186.

 G. Glotz, Histoire Grecque, Paris, 1925, I, p. 449; Busolt, Griechische Geschichte, 112, PpP-
327-330.

81 Herodotus, VI, 121, 2.

82 Herodotus, IX, 94.

8 It would be interesting to know in what words the “ original ” version of this apophthegm
was couched. The version given by Stobaeus, Ilepi Xpnoréryros, 30 (Meineke, vol. II, p. 45), has
moAdv rather than Plutarch’s mmpdoxey. Certain verbs of “selling” (in the present day meaning)
were also commonly used in the sense of “to let,” “to rent,” at least, in reference to mines and
taxes. E.g., Mines, I.G., 112, 1589, line 2, 4nédovro; Hesperia, X, 1941, p. 16, line 40, érpdén;
Aristotle, Ath. Const., 47, 2, wwhobor, mpabéyra, mempapéva. Taxes, Andocides, I, Mysteries, 133,
mpabeios; Aeschines, I, Against Timarchos, 119, molei; cf. Aristotle, Ath. Const., 47, 2. It is just
conceivable, then, that the “ original ” statement, if it referred to Themistocles at all, meant “ when
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modern times commonly become part of the tradition concerning famous men, whether
uttered by them or not. This particular apophthegm, moreover, Plutarch himself
apparently thought might be appropriate to Cato. In Pseudo-Plutarch, Moralia, Ex
Commentarus i Hesiodum, 29 (VII, p. 67 [Bernardakis]), there is the following
entry: ‘“Ocoov 7 dyafos péy’ dveap.’ Aeikvvor tobro IIhovrapxos. Oeuiorokhéa ydp
¢now 1) Kdrwva mumpdokovra Tov dypov Aéyew Stu dyalov éxe yelrova. Since the author
says, “ Plutarch shows this, for he says . . .,” the most logical explanation of this
passage is that he had found in Plutarch’s Commentary on Hesiod the statement that
“ Themistocles or Cato, when selling the field, said that it had a good neighbor.” If
Plutarch, when writing his commentary on Hesiod, could not decide whether to allot
this saying to a Greek or to a Roman, one may well question the accuracy of its
ascription to the Greek in the Life of Themistocles. It would clearly be rash, therefore,
to insist that this apophthegm records a historical fact, but, since it contains the only
reference which I could find to the sale of private land in Attica prior to the Pelopon-
nesian War, it must be kept in mind as we proceed with this investigation.

The next mention of what might imply a transfer of real property refers to a
period about 50 years later than the one alluded to in Plutarch. Thucydides reports
that, when Archidamus was about to invade Attica in 431, Pericles feared lest the
Spartan king, out of friendship to him or in order to arouse antagonism against him,
might spare his estates while ravaging the lands of others. Consequently Pericles
told the Athenian assembly &r — — — — Tovs 8¢ dypods Tovs éavrod kai oikias Gy dpa pm
Spdowow of moéwor Gomep kal Ta TGV ENwv, dpinow avrd Snudoia elvar kai pndepiov
of vmoPiav kard tavra ylyvesfau. Plutarch gives a similar account, but other later
sources state that Pericles actually carried out what in Thucydides and Plutarch he
merely promised to do in case his property was spared.** This passage of Thucydides
raises the questions whether the language signifies the outright transfer of ownership
from Pericles to the state and whether such a conveyance of land should be considered
evidence for the alienability of real property. Since the giving of land to the state
is certainly in a different category from the transfer of land between two private
citizens, it would be hazardous to use the former transaction as evidence for the system
of land tenure under which Athenians lived at the time. If a suggestion made by
Poppo,® however, is accepted, the difficulty in interpreting this passage of Thucydides
is removed. Poppo writes: “ Non possessionem fundorum, sed usum et fructum, seu

renting,” a verb being employed which Plutarch quite naturally understood to mean “ when selling.”
The remark about the good neighbor, obviously, would have been equally appropriate to the
renting or to the selling of a field.

8 Thucydides, II, 13, 1. Plutarch, Pericles, 33, 2: (Pericles) mpoeime 7ois *Abpyaios — — — —
87 14 méhe kal Ty xdpav kal Tés émaves émdidwow. Polyaenus, I, 36, 2: éxapioato Tj woAew TV YijY,
Somy éxéxryro. Aristides, XLV, p. 118: rods dypods ipie 7§ wéAe. Justin, III, 7, 9: agros ipsos dono
rei publicae dederat.

ss E. F. Poppo, Thucydides, Pars 111, Commentarii, vol. II, Leipzig, 1834, p. 54.
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proventum illius anni et reliquorum, quibus bellum gereretur.” This suggestion is
very plausible, since it is hard to understand why Pericles should have chosen to
pauperize himself and his sons ** by an outright gift of his estates to the city when he
could have achieved the same purpose of diverting suspicion from himself by merely
granting to the people the usufruct of his lands for the duration of the period in
which suspicion might be directed against him. Beyond the fact, therefore, that the
historian believed that Pericles could transfer the usufruct of his property to the
state—and possibly even the ownership—, no further deduction can safely be drawn
from this passage concerning the alienation of private land.*

There is a passage in a speech of Andocides, IV, Against Alcibiades, 15, which
also should not be considered evidence for the alienability of Attic land. This oration,
which contains both accurate and also distorted and exaggerated denunciations against
Alcibiades, has recently been shown to be an authentic document, whether by Ando-
cides or not, dating from the year 416/15 rather than a fourth century rhetorical
exercise as previously maintained.”® In sections 13-14 the story is told of Alcibiades’
marriage to Hipparete, the daughter of Hipponikos and the sister of Kallias, of the
granting of a dowry of ten talents, and of the subsequent exaction, after the death
of Hipponikos in 422,* of another ten talents. According to the speaker, Alcibiades
was not satisfied with this, but (15) : * dA\a kal Aafpalov fdvarov émeBovlevoe-Kallig,

8¢ Plutarch, Pericles, 36, 1.

87 Is there anything significant in the fact that Thucydides used the verb é¢iévac rather than some
such verb as 886vai? Professor A. C. Johnson suggested to me a possible parallel in the use of
the expression é& d¢éoer y7 in Ptolemaic Egypt. According to U. Wilcken (L. Mitteis und U.
Wilcken, Grundziige und Chrestomathie der Papyruskunde, 1, 1, p. 271), land in Ptolemaic Egypt
fell into two comprehensive categories, king’s land, worked directly by the crown, and “die &
dpéoe vij, die von der Krone anderen zur Bewirtschaftung ° iiberlassen ’ ist, ohne dass dadurch das
Eigentumsrecht des Konigs beeintrachtigt wird.” In the é& dpéoer y7, then, the king retained
ultimate ownership of the land just as, according to Poppo’s suggestion, Pericles was not relinquish-
ing the ownership of his estates when he offered (d¢wévar) them to the people. Was there a certain
technical meaning to d¢wévar, which escaped Plutarch, Polyaenus and Justin, but which caused
Aristides to keep in the form j¢le the same verb used by Thucydides ?

A passage in Pericles’ speech to the Athenians in 432 (Thucydides, I, 143, 5) possibly deserves
mention. Pericles, after telling the Athenians not to go out to meet the Peloponnesians but to have
confidence in their fleet, advised them not to mourn for oixiév xal yfis but for rév cwpdrev: ob yap
Tdde Tobs dvdpas, GAN of dvdpes Taira krévrar. If land was alienable at this time, then, of course,
krévrar might connote, inter alia, the acquisition of private land by purchase. This ethical topos,
however, certainly means nothing more than that possessions are not masters of men, but men, of
possessions; cf. the list of similar topoi collected by Poppo, op. cit., note to Thucydides, VII, 77, 7.
Consequently, I do not believe that this topos can be used as evidence for the status of Attic land
on the eve of the Peloponnesian War.

8 A. E. Raubitschek, T.4.P.4., LXXIX, 1948, pp. 191-210.

8 Jean Hatzfeld, Alcibiade. Etude sur Uhistoire d’Athénes a la fin du Ve siécle, Paris,
1940, p. 24.

% Cf. the similar version in Plutarch, Alcibiades, 8, 2.
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iva. Tov olkov Tov Immovikov kardoxol, @s évavriov mavTwy Yudv év T4 ékkAnaia karyydper
Kkal 70 xpipara 76 Ojug Edwkey, € Tws TeAevTioeier dmas, poBovpevos p dud Ty odoriav
dméhowro. Although this statement that Alcibiades planned the death of Kallias is
probably slanderous, we may well ask how the speaker could hope to gain credence
for his charge that Alcibiades expected to gain possession of Kallias’ property by
causing his death. Even an Alcibiades could not acquire any estate he wanted merely
by having its owner murdered. The answer to this question is suggested by the fact
that the author speaks of the oixos of Hipponikos, not of Kallias. According to the
laws on intestate succession,” if Kallias died childless, his property would devolve upon
the descendants of his father—first upon his (Kallias’) brothers and then, if there
were no brothers, upon his sisters. Since Hipparete, Alcibiades’ wife, and Kallias
were the only legitimate children of Hipponikos,* it is obvious why the death of Kallias
would have been financially profitable to Alcibiades.” Thus Alcibiades would have
obtained control of Kallias’ estate, not because land was alienable, but as a consequence
of the laws on intestate succession.

Since Alcibiades’ schemes would automatically be thwarted as soon as an heir was
born to Kallias, it was Kallias’ task to make provisions for that period until a child
should be born. Accordingly he proclaimed that, if he should die childless, his
property would be given to the people. The granting of land to the state, as was
maintained in the discussion of the Thucydides passage just above, can hardly be
considered as evidence for its alienability. In this particular case, if one wishes, it is
possible to think in terms of a sort of legal fiction. In essence, what Kallias did was

o1 [Demosthenes], XLIII, Against Makartatos, 51-52; Isaeus, VII, On the Estate of Apollo-
doros, 20 (see Wyse’s note to this passage, pp. 564-565).

o2 Hipponikos also had a son named Hermogenes (Plato, Kratylos, 391 b and c; Xenophon,
Apology, 2), but it seems certain that he was not an Athenian citizen; i.e., he was a bastard.
Plato, ibid., says that he was not é&ykparys—rav marppov, and in two passages of Xenophon where
the references surely are to this Hermogenes (Memorabilia, 11, 10, 2-6; Symposium, 111, 14), his
poverty is explicitly or implicitly mentioned. See W. Petersen, Quaestiones de Historia Gentium
Atticarum, Schleswig, 1880, p. 46; Swoboda in R.E., s.v. Hipponikos (3), p. 1909.

It is sometimes erroneously stated—e. g., Greece and Rome, VIII, 1938, p. 24—that Hipponikos
had another daughter, the husband of Theodoros and the mother of the orator Isocrates. The
reference cited—Isocrates, XVI, De Bigis, 31 (353a)—however, is concerned with Hipparete.
This mistake can be traced back at least as far as the Dictionary of Greek and Roman Biography
and Mythology, edited by William Smith, London, 1867, s.v. Callias and Hipponicus (5. Hipponicus
III), vol. I, p. 567. The mother of Isocrates was Hedyto (Bios Tookpdrous, line 2, Budé Ed., vol. I,
p. XXXIII), and there is no evidence to connect her with the family of Hipponikos.

. 93 Since Kallias, when his father Hipponikos died, was already an adult, it is improbable that,

in the event of his death, Hipparete would have been considered an epikleros (cf. Beauchet, I,
p. 421). Even if some Isaeus might have argued that she should be so classified, it is reasonable
to assume that the speaker either did not realize this possibility or was confident that his audience
would not be aware of it, or that he meant to suggest that Alcibiades somehow would manipulate
the laws concerning epikleroi to his own advantage.
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to adopt the state as a temporary heir until another heir should appear in the person
of his own child.

At this point it may be desirable, for the sake of completeness, to make a few
remarks concerning the evidence on the status of real property contained in the
Memorabilia, Oeconomicus, and Symposium of Xenophon. It is generally agreed that
these works were all composed at some period subsequent to ca. 385 when Xenophon,
an exile from Athens, was living at Skillos in Elis. Their dramatic dates, however, are
earlier, and thus the question arises as to how accurately they reflect the times of their
supposed settings. The Memorabilia need not detain us, for the several references
to the selling and buying of real estate * in this treatise, whose general dramatic date
is 404 B.c. and the years immediately preceding,” are in accord with other evidence
for the same period. In the Oeconomicus there is one passage (XX, 22-26) which
deserves comment. In it Ischomachus tells Socrates how he and his father used to
buy uncultivated farms, improve them, and then sell them for a profit. The setting
for the Oeconomicus is Athens, but this work is clearly based on Xenophon’s farming
experience in Elis. In fact, it can be said that Ischomachus is really Xenophon himself.
Since Xenophon was born about 430, the buying and selling of farms by Ischomachus
and his father, if we wish to consider this passage autobiographical, presumably should
be assigned to the last decade of the fifth century. Certainly there were many neglected
farms in Attica at that time as a result of the depredations of war, and speculation in
them may have been common. It is legitimate to suspect, however, that Xenophon’s
account may have been somewhat—or largely—colored by his subsequent experiences
with economic conditions in the early fourth century.

The Symposium, whose dramatic date is the summer of 421,”" contains only one
passage (IV, 31) which concerns our investigation. In it Charmides says: wiw
&'émedn) @dv vmepopiwv orépopar kal T Eyyea ob kapmobpar kai Ta ék THs oikias mémparar.
. - . In the words, ra éyyea ob kapmodpar, Paoli, as we saw in an earlier chapter,®

‘recognizes a reference to a mortgage. A literal translation, “ T am not reaping (en-
joying revenues from) my lands,” need signify nothing more than that Charmides’
lands—his orchards and vineyards—had been so devastated by the war that they no
longer were a source of profit to him. If, however, it seems preferable to consider these
words as alluding to a mortgage, and if no anachronism is involved, then this passage

“E g, I VI 11;II, 1V, 2; IV, VII, 2,

%5 11, V11, 2, and II, VIII, 1, refer to 404 B.c. I, VI, 15, conversations between Socrates and
Antiphon the Sophist.

 Oxford Classical Dictionary, 1949, s.v. Xenophon, p. 962; A. and M. Croiset, Histoire de la
Littérature Grecque, vol. IV, p. 340.

97 Athenaeus, V, 216 d, assigns the dramatic date of the Symposium to the archonship of
Aristion, 421/0.

%8 Chapter IV, p. 78.
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merely confirms what we learned above from the fragment of Kratinos **—namely,
that mortgage, and hence the alienation of land, was probably possible in the first
decade of the Peloponnesian war.*”

For the last decade of the fifth century there is unequivocal evidence that the
buying, selling, and mortgaging of real property were practiced at Athens. Not only
does Isocrates in the passage which was quoted above *** mention the mortgaging of
a house in the year 404/403, but Lysias ** also, in a speech which alludes to events
in the period from ca. 409 to 400, refers to the possibility of buying land in the
following words: kairow €l éBovhero Sikaios elvar mepi Tovs maidas, éfy avrd kard Tods
vépovs, of kelvtar wepi TGV dpPavdv kai Tols ddvvdrois TAY émrpdmwy kal Tols Suvauévors,
podéaar Tov oikov dmnAlaypévov moAGY mpaypdTwy, 7 Yy TpLduevoy ék TV TPOTLOVTOY
Tovs maidas Tpédew.

It will be helpful, after this lengthy discussion, to recapitulate the evidence which
has been presented in this chapter. For the final decade of the fifth century down to
the overthrow of the Thirty Tyrants two unambiguous references to the alienability
of real estate have been preserved, one concerning mortgage and the other, the
purchase of land. For the preceding twenty years there are apparently two references
to mortgage—the strangely worded allusions in the comic poets Pherekrates and
Kratinos. Certain passages in Xenophon mentioning the conveyance of immovables
may refer to this period and later, but, since they were written many years afterwards,
anachronistic elements may be present in them. Prior to the Peloponnesian War I
could find no reference to either mortgage or the sale of land except for the dwédfeyua,
quoted above,"* attributed to Themistocles and possibly to Cato. Land may have been

%P 171. :

100 Ty Plutarch, Nicias, 3, 6, we are informed that Nicias, at sometime between 426 and 418,
bought and consecrated to Apollo a tract of land in Delos. For the date, see B. Perrin, Plutarch’s
Nicias and Alcibiades, New York, 1912, p. 182. A transaction carried out at Delos, however, is
not evidence for conditions in Attica.

101 P 168.

102 XX XTI, Against Diogeiton, 23. In connection with the rule of the Thirty Tyrants and the
reconciliation following on their overthrow, there are several references to the buying and selling
of real property. E.g., Lysias, Against Hippotherses (Pap. Oxyrh., XIII, 1919, no. 1606, p. 52,
lines 38-46; cf. A. Korte, Arch. Pap., VII, 1924, p. 157)—ai owbijxar of 403 which granted former
owners the right to buy back their houses and lands which had been confiscated and sold by the
Thirty. Aristotle, Ath. Const., 39, 3—the reconciliation after the overthrow of the Thirty Tyrants
in 403. It is not clear from this passage whether those emigrating to Eleusis were to buy or rent
houses. The proposed transactions, moreover, were government controlled rather than private ones.
Reference should also be made to Aristotle, Ath. Const., 4, 2, the “ Draconian Constitution,” now
universally believed to be an oligarchic forgery from the last years of the fifth century. The
stipulation that certain magistrates had to be selected from men possessing specified amounts of
obota Aevbépa would be evidence for the use of the mortgage contract if odoia in this context refers
to real and not to movable property. See above, note 45.

108 Pp, 191-192.
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alienable in Themistocles’ generation, of course, but that thesis can hardly be proved
by means of such an apophthegm.

Strange as it may seem, there appear to be no references to mortgage and to
the alienability of land (with the questionable exception just mentioned) for the period
before the Peloponnesian War and only a few such references for the remainder of the
fifth century. In view of this situation, what conclusions should be drawn regarding
the system of land tenure prevalent at Athens in the period under consideration? To
maintain that neither mortgage nor transfer of real property was possible in Athens
before the Peloponnesian War because there is no evidence for such transactions
would be to make an extreme use of the argumentum ex silentio. On the other hand, it
is equally objectionable to insist, without evidence, on their prevalence just to satisfy a
pre-conceived picture of Athens in that period. It is true that the epigraphical sources
for the fifth century, although considerable, are slight when compared with those for
the fourth and subsequent centuries, but certainly an abundant literary output has been
preserved from the former period. This body of literature, to be sure, was concerned
with subjects which gave slight occasion for mentioning prosaic matters like mort-
gages and property transfers. Is there anything suggestive in this choice of subject
matter in fifth century literature? The speeches of Isaeus and the private orations of
Demosthenes are replete with references to mortgages and property transfers. The
reason, of course, is obvious. In the fourth century these transactions were common
and hence there was a need for speeches in connection with the inevitable litigation
which arose. In the fifth century there were no comparable speeches. The main reason
for this lack, naturally, was that oratory did not really begin its long career until the
middle of this century. Is it completely fanciful, however, to suggest that one reason
why forensic oratory flourished more in the fourth than in the fifth century is that
for a large part of the fifth century there were no such transactions as mortgages
and conveyances of property and, consequently, there was no need for speeches similar
to the ones which the fourth century orators subsequently produced? Certainly Anti-
phon and Andocides, so far as we can judge from their extant speeches and from
the fragments and titles ascribed to them,*** were not concerned with the type of
business contracts which occupied so much of the ingenuity of Isaeus and Demosthenes.

10¢ Among the fragments of Antiphon (J. G. Baiter and H. Sauppe, Oratores Attici, Pars II,
Ziirich, 1850), nos. IV and V (p. 139) bear the title of "Emrpomds, but nothing can be ascertained
about their content; no. VII, 1 (p. 139) informs us that: dvri 8 rof dmoSeddpecfa Sicbépefa elmev
"Avripdv & 16 mpos iy Kaldiov &dew, but there is no way to know what was sold. According to
the examples cited in Liddell and Scott, Greek-English Lexicon (New Edition, 1925-1940), B, 3,
duarifesba, when used in the sense of “sell,” refers to the sale of movables. On no. XII (p. 141),
IIpos NucokAéa mepi Spwv, Sauppe remarks: “ Haec oratio videtur in causa publica habita esse et ad
metationem urbis pertinuisse.” K. J. Maidment, in the Loeb edition of Minor Attic Orators, 1,
p- 299, suggests that ““ the dispute related to the delimitation of mine-workings leased from the
state at Laurium.” The word dpyvpokomeiov in XII, 1, would seem to support this suggestion. The
other fragments afford no reason to believe that the speeches to which they belonged were concerned
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The unrestricted right to alienate land, as was remarked above,**® must have
preceded the fully developed mortgage contract, although the use of immovables as
security probably came into practice rapidly once a man was permitted to dispose of
his real property. For our purposes, then, it will be sufficiently accurate to think of
the two transactions as appearing almost simultaneously. Once again we must ask the
question—whén did land in Attica become alienable? Since there seems to be no specific
evidence on this fundamental question, we must seek the answer by reasoning from
probabilities, unsatisfactory as that method may be. It should be remembered that
we do not know that the Athenians ever had a written law forbidding them to alienate
real property beyond the family group. The prohibition may have been in the form of
an unwritten law—an ancestral custom—which for centuries could have been just as
potent in its effects as any statute recorded in writing. In any event, whether the
prohibition consisted of custom or law, one reasonable approach in this effort to find a
solution for the problem is to search for that period, or for those periods, in Athenian
history when conditions were conducive to the annulment of this law or the neglect
of the custom. Some national upheaval or disaster would seem to be a logical cause
for the breaking away from the shackles of an outmoded custom or taboo. The
reforms of Solon might seem to be such an upheaval, but, we have seen,’*® his testa-
mentary law, contrary to widespread opinion, did not enable a man to dispose of his
property beyond the confines of the family. Land apparently remained inalienable
after Solon, and, so far as the evidence goes, its status may have remained unchanged
throughout the rest of the sixth century.

In the years 480 and 479 the Persian army overran Attica, and twice Athens and
Attica were thoroughly ravaged.*”” When, after Plataea, the Athenians returned to
their devastated country and started to rebuild their shattered homes, the status of
property must have been in tremendous confusion. All the ancient sources are in
agreement that the Persian invasions were a turning point in Athenian history, but
characteristically they have little or nothing to say on any economic transformation
which may have ensued. This double pillaging of Attica, however, with its consequent
destruction of property *® might well have been the shock necessary to force the
Athenians to discard—in part, at least,—their old restriction on the alienability of

with property transfers or mortgages. The same statement holds true for the four fragments of
Andocides. Since none of Lysias’ speeches apparently antedated 403 B.c. (R. C. Jebb, The Attic
Orators, 2nd ed., London, 1893, I, p. 150) they are largely irrelevant to the present discussion (but
see above, note 102).

w05 p 177.

108 Pp. 185-190.

107 Herodotus, VIII, 50-53; IX, 13.

108 A vivid comment on the extent of this destruction is given by Thucydides, II, 16, 1. While
describing the reluctance of the Athenians to leave their farms and move to the city in 431, he adds
as a special reason for their grievance—dMws 7e kal dpri dvetAnddres Tds kataokevds perd Ta Mrydixd.
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land. If the chaos of the post-invasion period is the time at which the Athenians began
to free themselves from the old taboo, then the passage from Plutarch’s Themistocles
quoted above **® would be the first reference to this fundamental change which had
occurred in Athenian social and economic life. So far as I can see there is no way to
prove or disprove that real property in Attica became alienable at this time, but cer-
tainly the upheavals of 480 and 479 might have been sufficient cause for effecting so
radical a transformation.™

During the Pentekontaetia the Athenians were confronted with various crises
which could have tended to undermine long standing customs and beliefs. It was not
until the period of the great Peloponnesian War, however, that Athens was afflicted
by conditions which shook, inter alia, her social and economic life to its very founda-
tions. I do not think that adequate emphasis has ever been placed on the effects that
this war must have had on ideas on property. In 431 the Athenians, at the advice of
Pericles, moved from the country districts to the city itself, carrying with them as
many of their movables as possible.’” Year after year the Peloponnesians invaded
Attica and destroyed whatever fell in their way. Commenting on the destruction of
property, Thucydides *** remarks that the Athenians—é\vmodvro, 6 pév dfpos & dn’
é\aoodvwr oppauevos éorépnro Kal TobTwy, oi 8¢ SuvaTol kakd KTpATa KATA THY XOPAV
oixoBopiais Te kal molvreNéor kataokevals dmolwlexéres. To the confusion created by
the recurring enemy raids, the plague, which raged in Athens in 430 and 429 and
recrudesced in 427, made a staggering contribution. It has been estimated that a third
of the Athenian population perished from the pestilence.”** Whole families, including
even distant relatives, must have been wiped out, with the result that various
properties may have been left without any legitimate surviving claimants. Further-
more, there must have been many Athenians, despondent at the ruin of their lands
and houses, despairing of the future, who would have been only too glad to resign all

109 Pp. 191-192.

110 We are told by Aristotle, Ath. Const., 24, 1, that in the early days of the Delian League
Aristides advised the Athenlans—xafaﬂawas éx Tdv dypdv oixeiv & 7% dore.. These few words throw
no light on our problem, for there is no way to determine whether Aristides meant the farms to
be entirely deserted or whether he had in mind that certain members of each family should still
remain on the land. If he intended that they should sell their lots before moving to the city, it is
strange that Aristotle did not use a less vague word than xarafBdvras. How were these people
housed when they came to Athens? Did they own houses there, did they rent dwellings, did the
State help in furnishing accommodations, or were they able to buy plots and build for themselves?
It seems to me that these few words illustrate only too well how abysmally 1gnorant we are on many
fundamental matters concerning Athenian prlvate life.

1 Thucydides 11, 13, 2; 14, 1; 16-17. It is interesting to note that there is no reference to
the purchase of houses in the city by any of the incoming country people. Were there no war
profiteers in Athens? :

1211, 65, 2; cf. 59, 1.

118 Thucydides 111, 87; Diodorus, XII, 58, 2. Compare G. Glotz, Histoire Grecque, 11, p. 628.
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their rights to their real estate in exchange for movables which they hoped to enjoy
in the little time that fate might still allot them to live. In view of the ghastly con-
ditions which prevailed at Athens in the years following 431, it was only natural that
many an old custom and belief was discarded. Thucydides describes in unforgettable
words the collapse of Athenian morality and the neglect and contempt with which old
laws and beliefs were treated. After speaking of the abandonment of the former
burial rites, he writes: ** IIp&rév 1€ fpe kal és T@\\a 7)) wé\ew émt mhéov dvoplas 70
véonua. pgov yap éréhpa Tis & mpérepov dmekpimrero w1 kald ndovy moiely, dyxioTpopov
™v perafoly 6pdvTes TV Te eVdarudvay kal aidvidivs rnordrTwy kal TGV ovdév mpbrepov
kekTuévwr, evlds 8¢ Tdkelvov éxdrTov. doTe Taxelas Tas émavpéoes kal TPOS TO TEPTVOV
nEiovr mowelofar, épfuepa Td Te Tdpara kal Ta xpiuara Spoiws Tyovuevol. Kal TO Wev
mpooTalamwpely 76 86favti kahd ovdels mpdhupos Ny, ddnhov vouilwv € mpiv én’ adro
é\beiv SuadpBapricerar 81 8¢ 18n Te MOV mavraxblev Te és avrd kepbaléov, TobTo Kal Kalov
Kkal xpnopov karéory. Oedv 8¢ péBos 1) dvlpdmwy véuos ovdels dmelpye, TO uev kpivovres
& opoly kai céBew kal un éx Tod wdvras 6pav év loe dmolvuévovs, T@Y 8¢ dpapTyudrwy
ovdels ENTrilwv uéxpL Tob dikmy yevéolar Biods dv ™y Tipwplay dvridotvar, molv O¢ pellw
™y 70 kareympiouévmy addv émkpepaclivar, v mplv éumeoely eikds elvar Tov PBiov T
amoladoat.

In these lines Thucydides is not trying to enumerate the former customs and laws
which fell into abeyance because of the agonizing strain under which the Athenians
were living. He is merely describing in general terms a great break with the past—a
momentous transition in the Athenian way of life. Is it not possible to suspect that
in this transition the regulations concerning the tenure of real property also played
a part? It is not necessary to think that the people through the proper legislative
machinery rescinded one law on the system of land tenure and substituted another.
The process could have been much simpler, much more natural. Because of the
harrowing conditions in which they were living and because of the uncertainties of the
future, some Athenians could have been driven, step by step, to that state of mind in
which they were willing, despite age old custom, to dispose of real property, from
which they no longer hoped to derive any advantage, in return for movable wealth
which they might hope to enjoy in the grim present. Thus the change from the inalien-
able to the alienable status of land would not have been caused by any specific statutory
act, but would have been brought to pass, as precedent followed precedent, over a
number of years.

It is impossible, of course, to trace step by step the means by which this liberation
of the land could have been effected. Since the mpdos émi Mdoer, however, was apparently
the earliest method of employing real property as security adopted by the Athenians,**®

14717, 53.
115 See above, Chapter IV, pp. 91-92; Chapter VII, pp. 155-156.
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it is reasonable to suspect that some sort of legal fiction—inspired possibly by dim
memories of pre-Solonian times—may have played a part in removing the restriction
on the alienability of land. To illustrate what may have happened, it will be useful
to describe an imaginary—but probable—situation. A peasant and his family seek
refuge within the long walls. Despondent over the pillaging of his farm by the
Spartans, terrified by the ravages of the plague, the poor man wants to enjoy life
while he can. He needs money, but in the eyes of anyone with money to lend he is a
hopelessly bad risk. Finally someone who is optimistic about the future—possibly one
of the lucky few who have recovered from the scourge—agrees to give him money
if he will “sell ” his farm—naturally with the understanding that there will be an
unlimited time for redemption. The peasant acquiesces—of what use is his land to
him now? Time passes; the peasant, his immediate family, and even his distant
kinsmen all succumb to the plague. What possibility now is there of redemption? For
all practical purposes the sale émi AMoe has become an outright sale. On the other
hand, another peasant, who likewise has ““ borrowed ” on his land, is more fortunate.
He survives until times are better and succeeds in redeeming his property. These two
cases, of course, are purely imaginary. No chapter and verse can be cited to support
them. The reality, however, may not have been far different, and in the negotiations
of these two fictitious peasants and their “ creditors ”’ there may reside a hint as to
how outright sale of real property and the fully developed mortgage contract of mpaos
émi Moe could have grown out of a transaction which owed its origin to the exigencies
of the times. ,
This suggestion that Attic land did not become alienable until the period of the
Peloponnesian War is completely unorthodox, but it is in agreement both with what
the sources say and what they do not say. From the time of Solon until the fragment
of Kratinos, belonging to the years 430 to 420, there apparently is no evidence for
the sale or mortgaging of land except the apophthegm ascribed to Themistocles (or to
Cato) by Plutarch. This may well be apocryphal or it may be an authentic anecdote
to illustrate how that untrammelled spirit flouted convention.™® If we divest our-
selves of conceptions derived from the fourth century, the supposition that land in
Attica was inalienable for at least the first seventy years of the fifth century will be
found, I believe, to conform completely to what is really known of that period. Despite
the Delian League and the growth of empire, the Athenians remained primarily a
conservative and agrarian people until the Peloponnesian War forced them to make
various changes in their way of life. Thucydides ** himself tells us that until 431 the
majority of the citizens still lived in the country districts and he emphasizes the grief
which they experienced at abandoning their farms, the ancestral shrines, and all the
beloved associations of their rural life. These peasants were so passionately devoted

118 For another possible interpretation, see below, note 126.
ur1l, 14; 16.
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to their land and to the customs of their fathers that one can hardly imagine them
selling or mortgaging their farms even if there had been no restrictions on alienation.
Can one picture a Dikaiopolis or a Strepsiades parting with his few acres?

From 431 on, however, everything conspired to lessen the importance of land
and to increase the significance of movable wealth. Thousands of peasants were
confined in the city where they suffered the anguish of the plague. For long periods
they were separated from their farms which were subject to systematic devastation
at the hands of the enemy. Many of these peasants had to seek a new livelihood. They
became familiar with the methods of commercial law which had been developing
under the aegis of the empire.”*® The bottomry loan, in which ship or cargo, or both,
served as security, presumably had come into use.” Loans secured by movables—
évéxvpa—were probably common.”® In this milieu it would not be surprising if the
attitude towards movables began to exercise considerable influence on the attitude
towards immovables—especially when many a former peasant must have sorrowfully
wondered whether his land would ever again be of much use to him.

As the Peloponnesian War dragged on, three other factors may have contributed
to the weakening of the almost religious feeling for the land—the selling of confiscated
property, the granting of the right of éykmots by the State, and the extensive con-
ferring of citizenship on loyal friends of Athens. From early times it had been cus-
tomary at Athens to confiscate the property of persons convicted as enemies to the
State and to society.** Unfortunately many problems concerning the confiscatory
procedure in this early period are obscure. For example, it is not known whether it
was common practice to seize a man’s entire property—both movable and immov-
able—, and it is also uncertain whether the property was usually sold.*”® The houses

118 Cf, the decree of ca. 450, setting forth the procedure to be followed in the settlement of
commercial disputes between Athenians and Phaselites (Tod, vol. I2, no. 32).

119 On the maritime loan, see U. E. Paoli, Studi, pp. 9-137.

120 See above, Chapter IV, pp. 61-62 and note 4.

121 Gee the statement in the scholia to Aristophanes, Lysistrata, 273 (Rutherford), concerning
the punishment meted out to Isagoras and his followers whom Cleomenes had failed to establish
in power: ‘Afyvaio Tas oixias katéokayav kal Tas oboias épevoav, adrdv 8¢ fdvarov éYmdisavro — — —.
Cf. also the decree of Demophantos, 410 B.c., probably based on an old law of Solon (Andocides,
I, On the Mysteries, 95-98).

122 For a general discussion of confiscation, see G. Glotz, La Solidarité de la Famille, pp. 515-
539; E. Caillemer, in Daremberg et Saglio, D.d.4., s.v. Demioprata, pp. 63-66.

123 The only references to the sale of confiscated property in this early period with which I am
familiar are Herodotus, V1, 121, 2—XKallias purchasing ra yprjpara of the exiled Peisistratos—, and
Andocides, I, Mysteries, 97—selling & kmjpara of anyone who tries to destroy the democracy—
(decree of Demophantos; see note 121). The words xprjuare and krijpara denote movables more
often than immovables. What meaning should be assigned to them is these two passages? It is
interesting to note that Demosthenes, XX, Against Leptines, 115, distinguishes between y# and
xpipara and that Lysias, XII, Against Eratosthenes, 83, when speaking of the confiscation of real
property, carefully says t& xpijpara Td davepd.
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of the condemned were sometimes demolished ***—an act which presumably sym-
bolized the eradication of the accursed family. The land, if confiscated, may often
have been added to the State domain, to be used- as the government saw fit. The
estate which the city gave as dowry to the granddaughter of Aristogeiton very prob-
ably was assigned from lands which had been confiscated at some earlier time.*”” As
we shall see below, there is no unequivocal evidence for the sale of confiscated land
before the year 414/413. If it was ever sold, as, of course, is possible, an interesting
problem arises. Would such land, when purchased, belong in the same category as
family estate, which, according to our interpretation, could not be alienated? ILand
thus acquired might well have been regarded differently from the family lot of the
purchaser, in the first generation, at least. If a distinction was made, then possibly
the principle of inalienability may not have applied to this newly acquired property.
Because of the lack of evidence no certain conclusion can be reached on this subject,
but the suggestion can be offered that the first steps towards alienation of land in
Attica may have begun with the sale by private citizens of confiscated land which they
had bought from the State.*

For the major part of the fifth century we are ill-informed on the subject of
confiscation.” With the passions unleashed by the Peloponnesian war, however, it is
not surprising that the cases of confiscation multiplied greatly. It is sufficient to
mention the fate which befell those convicted in the scandals of the mutilation of
the Hermae and the parodying of the Eleusinian Mysteries, the leaders in the
oligarchic revolution of 411, the unfortunate generals at Arginusae, and the victims
of the Thirty Tyrants.”*® From the Poletai records which have been preserved in part
for the year 414/413 we learn that the property—both movable and immovable—of

12¢ See note 121 above, and also [Plutarch], Lives of the Ten Orators, Antiphon, 834 A.

12¢ Plutarch, Aristides, 27, 4. The estate given by the city to Lysimachus, son of Aristides
(ibid., 27, 1), we learn from Demosthenes, XX, Against Leptines, 115, was in Euboea. See A. E.
Raubitschek, Hesperia, X11, 1943, pp. 32-33. Demosthenes adds the remark: rére pév yap 4 méhis
Wpdv Kal yiis nhmwoper kal xpypdrov. Is this a reference to land owned only throughout the empire or
could it refer also to state owned land in Attica itself? On the donation of the farm of Peisander,
confiscated in 411, see below, p. 205.

1?6 ]t is possible that the field, mentioned in the apophthegm in Plutarch, Themistocles, 18, 5
(see above, pp. 191-192), if it really was sold by Themistocles, had been acquired by him through the
purchase of confiscated land.

27 One would expect to glean some information on the procedure followed in the confiscation
of property from the famous case of the outlawing of Themistocles. Unfortunately, Plutarch
(Themistocles, 25, 3) merely states that the government obtained either 80 or 100 talents from the
xpipara of Themistocles. Are we to understand r& xpfpara as comprising both real and movable
property ? Plutarch’s language is more easily understood as referring to movables: rév 8¢ xpyudror
adrd woAX& peyv Vmexxdamévra Sid Tdv pilwy eis "Aciay Erhe Tdv 8¢ pavepdy yevopévov kal ovvaxlévrov els
70 dnpdowor—. It is noteworthy that there is no suggestion in Plutarch (ibid., 32, 1-2) that his sons
and daughters, who subsequently lived in Athens, suffered from destitution.

1?8 For references to the sources, see Glotz, Solidarité de la Famille, pp. 520-521.
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Alcibiades and his associates was confiscated and sold.** Is there any significance in
the fact that this inscription is the first official record of the sale of confiscated
property which is extant, or should the lack of similar documents from an earlier
period be ascribed merely to the chances of archaeology? Whatever the answer to
this question may be, it is certain that in the years following 415 many confiscated
estates were either sold by the government or donated to persons who had deserved
well of the city. This large amount of land which was thus placed on the open market
with the full knowledge of the whole citizen body must have made a deep impression,
and may well have accelerated the tendency to transgress the principle of inalienability
which we have been tracing.

The granting by the State of the right of &ykmous to foreign benefactors of
Athens may have been another factor which contributed to the breakdown of the old
system of the inalienability of family land. From the fourth century and later
numerous inscriptions have been preserved which record the conferment of this
privilege, but from the fifth century only about six such documents are extant.” The
two earliest of these inscriptions can be assigned to the year 424/423, but they and
the others with one exception are too fragmentary to lead to any certain conclusions
regarding the procedure followed in the granting of &ykmots. The inscription from
the year 409 (Tod, no. 86), however, is instructive. It records the conferring of
various honors, including Athenian citizenship, upon Thrasyboulos of Kalydon, the
principal assassin of Phrynichos, and the granting to him of [70 ué]pos 7o yvyvouev|ov
(lines 24-25)—presumably a share of the property of the slain oligarch. Certain other
men were honored as benefactors [kal &ykrot]v €lvar adrols dumep| Abnvalos, [kai
ynmédw]v Kal oixias, kai otkno|w *A@dvmor (lines 30-32). How was this privilege of
Zykmos put into execution? Did the foreigners so honored buy land in the open
market or was it donated to them by the State? If the former alternative is correct,
then the granting of éyxrnous in itself presupposes the alienability of land, and by an
argumentum ex silentio one could maintain that the reason why there is no mention

120 [ G., 12, 325-334. For the fragments which have been published subsequently, see above,
note 29.

10 1 G., 112, 8, line 18, now dated 424/3; see S.E.G., X, 83. S.E.G., X, 84 (I.G., 1%, 70), lines
11-12 (restored), 424/3; cf. S.E.G., X, 114. S.E.G., X, 91 (I.G., 12, 83), line 22, 421/0. 1.G., IT?,
174 b, line 3 (restored), now dated ca. 412; see S.E.G., X, 115. I.G., I?, 106, line 7 (restored), ca.
411-408. I.G., I2, 110, lines 30-31 (= Tod, vol. I, no. 86), 410/9. S.E.G., X, 81 (I.G., 1%, 68/69),
line 7 (restored), now dated 424/3, if the restoration is correct, refers to éyxrqos in the cities of
the empire rather than at Athens; see B. D. Meritt, Hesperia, XIV, 1945, pp. 105-115.

It should be noted that the two earliest of these inscriptions are dated in 424/3 and that they
all (except I.G., I?, 106) also record grants of proxemia and euergesia. In this connection an
interesting observation can be made. For the period from ca. 450-425 there is evidence for the
frequent granting of prorenmia and/or euergesia; e.g., S.E.G., X, 19, 20, 23, 33, 52-54, 73, 76, 79.
" Since none of these inscriptions refers to &yxryous, the conclusion seems justified that the conferring
of that privilege was either unknown or very rare before 424/3.
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of &ykmos before 424 is that prior to that date land was still inalienable. In the case
under consideration, however, it seems certain that the second alternative is the proper
one—namely, that the city made a gift of land to the men whom it was honoring.
Lysias *** informs us that Apollodoros of Megara received as a gift from the people
the confiscated farm of Peisander. Since Apollodoros had assisted in the slaying of
Phrynichos,™ it is clear that he must have received the farm on the occasion when
the privilege of &yxrnows was conferred upon him.**® Consequently the men listed in
our inscription as recipients of the right of éyxrmois undoubtedly were presented with
land from the confiscated property of the slain or exiled oligarchs. It seems legitimate
to conclude, therefore, that in the late fifth century the honor of éyxmois was accom-
panied by an actual donation of land. This privilege, accordingly, was not dependent
on the alienability of land. Land so acquired, however, could hardly have been in the
same category as the plots which had belonged to Athenian families for generations.
It is not surprising, then, that Apollodoros sold the farm of Peisander which had
been presented to him and that in the course of a few years this parcel of land was
sold again.® Thus the selling of land which had been originally acquired through
the conferment of the right of &ykmous supplied the Athenians with still another
precedent for transgressing the old rules concerning the inalienability of land.

The last factor contributing to the breakdown of the old Athenian system of
inalienable family land which we must consider is the extensive conferring of citizen-
ship throughout the Peloponnesian War on loyal friends of Athens. It is sufficient to
mention the Plataean survivors in 427, the Samians in 405,'*® and possibly the slaves
who volunteered to fight at Arginusae in the preceding year.®* As citizens, enrolled
in demes and tribes, these new Athenians must have automatically obtained the right
to own land. It is true that subsequently (in 421) the Athenians settled the Plataeans
at Skione *** and that the Samians intended to continue living in Samos, but some of
the Samians must have decided to reside in Athens, and after Aegospotami the

181 VII, On the Olive-Stump, 4.

182 1 ysias, XIII, Against Agoratos, 71; Lycurgus, Against Leokrates, 112,

188 In the inscription under discussion (Tod, no. 86), lines 38-47, there is a reference to a
previous decree which had honored Apollodoros. The right of éyxrpois must have been among the
honors conferred.

3¢ See note 131.

185 See G. Busolt, Griechische Geschichte, 111, 2, p. 1038, note 2.

186 Tod, vol. I2, no. 96; cf. Busolt, op. cit., III, 2, pp. 1625-1626.

137 See Busolt, op. cit., I11, 2, pp. 1590-1591, note 2. These slaves were liberated and apparently
were sent to Skione to live in sympolity with the Plataeans. After the battle of Aegospotami the
inhabitants of Skione—i.e., the Plataeans and the former slaves—returned to Athens (G. Glotz,
Histoire Grecque, 11, p. 755). To the best of my knowledge there is no evidence about the status
of these manumitted slaves after their return, but under the circumstances is it not probable that

the Athenians were obliged to recognize them as citizens?
138 Thucydides, V, 32, 1.
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Plataeans returned to Athens.**® Their presence and their unquestionable right and
desire to acquire real estate must have seriously shaken the already tottering principles
of the inalienability of land. In this connection a neglected passage in Plato’s Laws
(V, 740e-741a) should be considered—a passage which, I believe, confirms the
argument of this chapter. After discussing various methods for preventing his
proposed State from exceeding the desired 5040 households, he comments as follows
on the causes which might lead to a diminution of the citizen body: éav 7T'ad xai
rovvavriov éméNfy moré kipa karax\vopov ¢épov véowv, 1) moléuwy Plopd, édrrovs B¢
oAV 70D Teraypévov dplbuod 8¢ dpdavias yévwvrrar, ékdvras pev ob del moliras wapepSalNew
voly moudelq memaudevpuévovs, dvdykny O¢ ovde Oeds elvar Néyerar Swvaros Braleofour.
Plagues and wars, of course, are the most natural causes for a decrease in population,
but is it not probable that Plato, while writing these lines, was thinking of the great
Athenian plague and the Peloponnesian War in particular? When he says that his
State, although depleted in numbers, should not voluntarily admit new citizens who
had been reared under a véfy mwaideia, is it not reasonable to suspect that he had in
mind what Athens in a similar situation had formerly done when, largely because of
dvdrykn, she admitted Plataeans, Samians, and possibly even some slaves to her citizen
fold? Plato then goes on to say (741 b) that in his ideal State the buying and selling
of the family lots will be prohibited—in other words, that family land will be inalien-
able. Is it not legitimate—or even necessary—, therefore, to assume that the lines
quoted above contain a clear allusion to the undermining of the old Athenian system
of inalienable family land tenure which had been caused by the Peloponnesian War,
the plague, and the admission of new citizens?

The conclusion, then, to which this chapter and this study as a whole lead is that
land in Attica did not become alienable until the time of the Peloponnesian War. The
universally accepted view that the alienability of land and the introduction of the
mortgage contract were the natural results of Solon’s reforms has not a shred of
evidence in its support. It is possible that the shock of the Persian Wars began the
undermining of the old system of land tenure and that the removing of the restriction
on alienability was a gradual process which continued throughout the century.™ It is
much more probable, however, in the light of evidence currently available,” that the

139 See note 137.
140 Woodhouse, op. cit., pp. 84-85, expresses this point of view very clearly, but on p. 206 (cf.
p. 205) he states that as a result of Solon’s reforms there was nothing ““to prevent every newly
hberated farm in Attika from being next day mortgaged up to the hilt.” See above, p. 186.

141 Despite my efforts not to overlook any evidence, I may, of course, have failed to recognize
in the extant sources certain material from which it might be inferred that fifth century Attic land
was alienable. The discovery also of a new inscription or a new papyrus literary fragment may
weaken or overthrow my contention. Even if it could be proved, however, that legally Attic land
was alienable throughout the fifth century, the argument of this chapter, I believe, would still be
valid in so far as it would show that in fact land was practically never alienated until the Pelopon-
nesian War and the plague effected a revolution in the Athenian way of life.
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Athenians remained true to their ancestral, conservative, and religious attitude towards
family land until the terrific impact of the Peloponnesian War and especially of the
plague effected inexorably a great change in the Athenian way of life. The Pelopon-
nesian War was a period of tremendous transition in Athenian history. Fourth cen-
tury Athens, not only politically, but also socially, economically, and spiritually, was
a very different place from the city of the preceding century. Scholars who rely on
fourth century evidence and on data gleaned from other Greek states to reconstruct
the earlier period, despite their erudition, succeed only in putting fifth century Athens
completely out of focus. Thucydides knew well that he was living in a transitional age.
Not only in the passage on the effects of the plague on Athenian morality quoted
above,"** but throughout his whole history he bears eloquent testimony to the fact that
the old order of things in Athens was giving way to the new. In this general collapse
of the old order the time-honored attitude towards family land probably. succumbed.
As a result of a concatenation of circumstances, some of which have been suggested
above,™* land became subject to sale and to mortgage. This liberation of the land
from the taboo on alienability did not occur over night as a result of some statutory
act. It was achieved almost imperceptibly as precedent followed precedent. The pious
and the conservative probably stoutly resisted the change. It may not be fanciful to
detect a reflection of their contempt for a man who would encumber his ancestral
land in the term orvyparias employed by Kratinos.™** Despite all opposition, however,
the practice of selling and mortgaging real property gradually increased.*® These
procedures, presumably, were recognized and systematized in the codification of the
laws which was completed after the downfall of the Thirty Tyrants. With the coming
of the fourth century, therefore, a new chapter in the history of Attic land begins.

If the interpretation of the Athenian system of land tenure propounded in this
chapter is correct, it will be necessary to revise our ideas on many aspects of the
social, economic, and legal life of the Athenians in the sixth and fifth centuries. At
this time, however, two brief observations will be sufficient. The contrast between
Sparta and Athens has always, and properly, been emphasized by authors both
ancient *° and modern. Part of the difference between the two states was believed
to be the result of their respective systems of land tenure, for, as is well known, the
kleroi belonging to the Spartiates remained inalienable until sometime in the first

142 P, 200.

2 Two other factors which must have contributed to the breakdown of the old land system
should be mentioned: the terrible Athenian losses in Sicily and the return of thousands of cleruchs
etc. to Athens after Aegospotami (cf. G. Glotz, Histoire Grecque, 11, p. 755).

144 See above, p. 171.

15 It is possible, therefore, that a few of the horos mortgage stones might date from the latter
years of the fifth century. See above, Chapter III, note 40.

¢ Cf. the famous speech of the Corinthian delegates at Sparta in 432 (Thucydides, I, 70).
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half of the fourth century.*' In opposition to this generally accepted opinion, the
argument set forth in the preceding pages suggests that the attitudes of the Athenians
and Spartans towards family land—at least so far as its inalienability was concerned
—were basically the same until the period of the Peloponnesian War. Consequently,
an interval of only some two generations, or less, may have separated the abandonment
of the principle of the inalienability of land by the two so fundamentally different
states.

The second observation has reference to Plato. He devoutly believed and repeat-
edly advocated that family land should never be diminished or alienated.** In his
theories on the State, Plato, of course, was greatly influenced by Sparta, or rather by
the myth of Sparta which various doctrinaires like himself had created. If the con-
clusions reached in this chapter are correct, however, it is clear that for his ideas on
land Plato could have been indebted not only to Sparta but also to his own Athens
where the principle of the inalienability of family land, which he so eloquently
preached, may have been abandoned only in the days of his childhood.

147 W. H. Porter, “ The Antecedents of the Spartan Revolution of 243 B.c.,” Hermathena,
XLIX, 1935, pp. 1-15, argues very plausibly that it was the loss of Messenia in 370 which led
to the collapse of the old Spartan land system.

148 Ko, Laws, V, 740-741; IX, 855 a; 877 d-878 b; XI, 923 a.
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